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The Headless Horsemen of Economic Hollow 
Why Private Capitalism Will Triumph Over “Fifth Columnists” 


MARK M. JONES 
President, The Akron Belting Company, and Consulting Economist 


CONOMIC illiteracy is so general in 

the United States that the majority 
probably does not even realize that the 
immediate future of private capitalism 
may be subject to doubt. But it may be 
said, without pausing here to elaborate 
upon the immediate threats to it, that 
private capitalism eventually will 
triumph. This may be asserted for the 
very simple reason that it has no real 
competition. There is nothing else to 
put in its place. The alternatives pro- 
posed are but mere impairments of pri- 
vate capitalism. 

Thus far no idea or system has been 
conceived, developed or proposed which 
even begins to approach the synthesis 
of distilled wisdom as to human in- 
stincts, the nature of man, human 
strengths and weaknesses, the prospec- 
tive reactions of the individual to the 
temptations which will confront him, the 
actuarial basis of life in its relations to 
production, distribution, exchange and 
culture, or the relationships of the in- 
dividual to the family, his social circle, 
society in general, the past and the fu- 
ture which private capitalism already 
represents. 

All alleged competitors of private cap- 
italism thus far have failed to prove that 
they are competitors at all, being essen- 
tially half-baked, unsound, incomplete 
and without merit in various other ways. 
They are mere mechanistic abstractions 
which have meaning and vitality only 
to visionaries. Private capitalism is 
rooted in the realities of the individual 
and human nature. It has survived des- 
pite the numerous periodic attacks of 
“delusive plausibilities” over the cen- 
turies. 


Diluted by Lack of Understanding 


UT there are different kinds and 
degrees of capitalism. Private cap- 


italism and state capitalism are at al- 
most opposite ends of the spectrum. One 
need but contrast the United States of 
25 years ago with Russia today to illus- 
trate the point. Deterioration of pri- 
vate capitalism runs through stages and 
the nearer it approaches state capitalism 
the greater the degree of deterioration. 
State capitalism is but a technical term 
applicable to state socialism, federal 
socialism or national socialism. Owner- 
ship of the instruments of production . 
is not necessary to establish the regime 
of state capitalism or national socialism 
now that government lawyers so glibly 
rationalize measures for the control of 
economics by government and law, as 
“administrative law.” 


It should also be pointed out that a 
system so fundamental and comprehen- 
sive, as private capitalism is, may be 
diluted or forced into eclipse for a time; 
perhaps several decades or even a cen- 
tury or more. So it is in a somewhat 
cosmic sense that one may assert that 
there is no reason for doubt as to the 
ultimate triumph of private capitalism. 
Of course, it would be rather hard on 
those of us who have to stagger about 
during the darkness of an eclipse, but 
that would not present a reason for 
doubting the inevitable result. 


When sifted down to its essence private 
capitalism is a system of ideas. For cen- 
turies human experience has added, sub- 
tracted, tested and retested each of the 
ideas comprising the system of human 
relationships so that as a whole it is a 
fairly well rubbed, polished, tested and 
established synthesis. And today the 
ideas which together comprise private 
capitalism are not subject to very ser- 
ious question. It is the misunderstand- 
ing or lack of understanding of these 
ideas on the part of the present genera- 
tion that surrounds the whole situation 
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with temporary uncertainty. With re- 
spect to the present one might say the 
same thing about private capitalism that 
has been said about Christianity, Dem- 
ocracy or Civilization—“It is a good idea 
and I should like to see it tried.” 


Butterfly Chasing in Utopia 


ECRESCENT morality is probably 

one of the chief effects of this mis- 
understanding or lack of understanding 
of private capitalism. By morality I 
mean “a hereditary respect for the rules 
on which the existence of society is 
based.” Deviation of education from the 
purpose of carrying forward the exper- 
ience of the race and preparing oncom- 
ing generations to apply it seems to be 
one of the chief reasons for decrescent 
morality. Instead of presenting and em- 
phasizing what has been tested and found 
true in human experience, a large part 
of the educational world seems to have 
gone butterfly chasing and taken young 
and impressionable minds off to spend 
too much of their time in the shadowland 
of ultra-ultra-skepticism. 

Thus the motif of the times has 
become doubt and confusion. The loss 
of a sense of certainty as to the sound- 
ness of principles around which the well- 
being of mankind has fluctuated for sev- 
eral thousand years is one of the chief 
effects of the low moral stamina of the 
day. 


What Private Capitalism Is 


RIVATE capitalism is simply a sys- 

tem for the orderly arrangement of 
values and of human interests therein, 
the aim of which is to provide the indi- 
vidual with the maximum opportunity 
for the flowering of whatever genius he 
may possess not only in his relations with 
other individuals and groups but also 
with materials which may serve as means 
to desirable ends. 

As a system for the ordering of hu- 
man interests, it stands today as a heri- 
tage derived from the whole of past hu- 
man experience with production, distri- 
bution and exchange on the one hand 
and the nature, function and relations 
of the various institutions of mankind 
such as the family, government, busi- 
ness, education, religion, on the other. 
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Private capitalism in part is predi- 
cated on recognition and application in 
the social and economic realm of trans- 
ferable principles from biology and par- 
ticularly ecology; such for instance, as 
that individual differences are one of 
the first laws of nature, that division and 
growth are the essence of life, and that 
growth in the capacity for and practice 
of cooperation is one of the surest tests 
of an advancing civilization. 


Broadly speaking, all kinds of enter- 
prise, be they individual or collectivist, 
private or state, may be described as 
forms of capitalism. This is true be- 
cause they all employ capitalism in the 
form of the reproductive goods, tools 
and facilities essential to any produc- 
tion. But the capitalism that we cherish 
and are defending is private capitalism. 
It is nothing more than the combination 
of the diverse elements of land, labor 
and materials into productive units under 
private control as contrasted with the 
bureaucratic control of government. The 
responsibility, subject to law and regu- 
lation (not control) rests in private 
hands, and the reward, if any, is private 
profit. 


Such capitalism is the symbol of eco- 
nomic freedom, of the right of individ- 
uals to live as they choose and earn a 
living in any legitimate manner for 
which they are best fitted, of the right 
to own under their own control the means 
of economic enjoyment, and of the right 
to accumulate wealth and establish other 
enterprises for their satisfaction and the 
benefit of their fellow men. 


Private capitalism is predicated on vol- 
untaryism and cooperation, yet aims to 
preserve and maintain mutual responsi- 


bility and integrity. It proposes to im- 
plement these aims through the spontan- 
eous action of a free people and not 
through bureaucrats self-appointed, sup- 
posedly to act for the people. 


In its everyday operation private cap- 
italism is intertwined with and depen- 
dent upon a political system known as 
democracy, but one that essentially is 
designed as a republic. The two go hand 
in hand — they must rise and fall to- 
gether. 





Our Economy is Immature 


ORTUNATELY for the turbulent 

spirits who must have the incentive 
of potential adventure as a spur for con- 
tinued interest and effort, it can be point- 
ed out that private capitalism is still but 
partially developed. But, despite immat- 
urity, it for the most part represents an 
accumulation of means which really 
work. Unfortunately it has been loaded 
with parasitic organisms fastened on by 
the dilettante and revolutionist. These 
have improperly come to be identified 
among its features. 


Private capitalism has developed fur- 
thest in matters which concern indivi- 
duals and the relationships between in- 
dividuals. Its limited progress in forg- 
ing laws and standards of association 
from experience in respect of the rela- 
tionships of the individual to the group 
and one group to another leaves open 
vast opportunity and vast unchartered 
areas. 

The rationalization of private capital- 
ism in the sense of making it fully ra- 
tional (and as differentiated from ra- 
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tioning toward which the National Soc- 
ialists would pervert it) constitutes one 
of the outstanding challenges which to- 
day’s trends pose to active minds. The 
attacks upon it are so numerous and far- 
reaching that most effort and attention, 
for the time being at least, must be con- 
centrated upon resisting these attacks 
and creating a new position from which 
forward movement may later be resumed. 


Attacking Forces 


LARGE part of the life of the pre- 

sent generation has been and will 
be spent in the atmosphere of a com- 
prehensive and continuous attack upon 
private capitalism. Fundamentally, this 
attack springs from ignorance, both 
from people who have little knowledge, 
and from people who know so much that 
isn’t so. Roughly classified, however, 
the attack comes from six main sources. . 

First, there is the ideological attack 

that has emanated from the Marxian 
Socialists. It has been growing for al- 
most ninety years. It has not been so 
effective in a practical sense as in an 
ideological sense. It provides what some 


“PRIVATE CAPITALISM WILL ULTIMATELY TRIUMPH” 


GET HIM FIRST, 
—SHE'LL HE EASY 


—_ 
s 
z2 
— 
< 


a! 
aM 


242-7 
Tee Hee f 


In the meantime, the going is tough 





368 


believe to be substantial background but 
others describe as little more than the 
ravings of disordered minds purveyed 
as a “plan.” 

Next, there is the attack of the Fabian 
Socialists. Beginning in Great Britain 
in the early 90’s and continuing for al- 
most fifty years, this one apparently has 
had more real influence than most other 
attacking forces from abroad, combined. 
This for the reason that it has -relied 
on the insidious strategies of propagan- 
da, penetration and legislation. It has 
been directed at the so-called intellec- 
tuals. It has provided the main-spring 
and most of the false touchstones for 
the enormous development of adminis- 
trative law and of labor and tax legisla- 
tion in the United States. 

Third, there has been the more intense 
and violent attack of the Communist In- 
ternationale, beginning approximately 
with 1919 and since that time vigorously 
prosecuting the program of world revo- 
lution. 


Sapping from the Inside 


OURTH, there is the internal attack 
on private capitalism by ignorant and 
unscrupulous politicians in the United 
States. In a practical sense this has 
been more important than the attacks of 
all the other forces combined, because 
it is they who have directly put in effect 
the measures that deprive private cap- 
italism of its potential strength. One of 
the most effective methods of achieving 
advancement in political position in the 
United States for fifty years past has 
been that of attacking private capitalism. 
In an atmosphere favorably prepared 
for such tactics by the efforts of the 
Marxian and Fabian Socialists and later 
by the Communists, and capitalized by 
one bloc or pressure group after another, 
the ignorant and unscrupulous politician 
has certainly gone to town. They are 
“the boys” who have been pulling down 
the house upon the heads of all, chiseling 
the scale of living and making the most 
flagrant default of trusteeship. A roster 
of those who might be so classified would 
provide plenty of sensations and oppor- 
tunity for numerous disputes. 
Fifth, and in a sense complementary, 
has been the steady sapping and mining 
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under private capitalism by short-sighted 
private capitalists. Their failure to un- 
derstand, to protect and to defend it, 
their naive promotion of measures which 
finally fit into and round out National 
Socialism have, since the turn of the 
century, been a major factor in promot- 
ing that Socialism. For example, “pro- 
tection,” when raised, as it was by these 
men, to a dogma, is but a feebler fore- 
shadowing of. Nazi “autarchy.” 


Capital “Soil Erosion” 


IXTH, and most fundamental of all 

in the long range, have been the 
growing attacks on private capitalism 
which have emanated from educators and 
preachers. These for the most part re- 
sult from the acts of so-called educated 
people who were not prepared to under- 
stand private capitalism during the 
course of their education or by experi- 
ence outside the academic halls after- 
ward. Such a large proportion of the 
educators in the school systems of the 
United States, so easily indoctrinated by 
the Fabian Socialists and since 1921 by 
the Communists, has tended to provide— 
and even train—a vast army of fellow 
travelers and thus to round out a very 
formidable Fifth Column category of the 
forces attacking our American system. 
We must reckon with the forces that are 
working consciously to marshal and ap- 
ply the powers of those who can be easily 
influenced, in order that unconsciously 
they may work for their own self-des- 
truction. Yet the tremendous invest- 
ment in education which the American 
people have been deluded into making 
was brought about chiefly by the argu- 
ment that the kind and degree of educa- 
tion we have had was necessary precisely 
to avert what has happened. Thus the 
question logically arises as to whether we 
should discontinue most education and 
most of the outlays thereupon on the 
grounds of demonstrated futility. 

The forces working to resist these at- 
tacks are not really organized, and even 
yet have been of little effect. Every pos- 
sible abuse of a democratic system that 
can be conceived of is resorted to by the 
attackers of the system in order to turn 
public opinion against any who venture 
to resist these attacks and defend the sys- 





tem. The Communist injunction to party 
members is that the issues must never be 
confronted directly on their merits but 
the opponent should always be attacked 
personally. Thus the prevailing attitude 
and policy is one of appeasement with the 
principles of dictatorship. One by one 
the different members of a dictatorship 
structure have been and are being sneak- 
ed into our system and camouflaged pend- 
ing “der tag.” 


National Socialism in the U. S. A. 


HE effects remaining from subver- 

sive efforts of five decades confront 
the United States in 1940 with a fairly 
well-rounded structure 6f National Soc- 
ialism. Of course, it is not so labeled. 
Recognition of its true nature is not 
even general. Moreover, its erection has 
been made possible only by monumental 
hypocrisy, chicanery and dishonesty. The 
measures which fit together to provide 
our structure of National Socialism for 
the most part have been proposed and 
enacted under the false label of “pro- 
gressive” or “liberal.” That such frauds 
can be perpetrated right in the open and 
before allegedly intelligent people cer- 
tainly gives cause for doubt about the 
ability, intelligence and good faith of our 
so-called products of education. 

It has been welded together not only 
through the creation of one Federal 
agency after another and the delegation 
to them of unwarranted powers, but also 
by an increasing concert of influence and 
control among these agencies looking 
toward common ends concerned more 
with the system than with its purpose. 
This, coupled with similar concert be- 
tween Federal and State agencies, results 
in progressive sapping and mining under 
our dual system of government. Mean- 
while inquisitorial committees like T. N. 
E. C. carry on sharpshooting for so-call- 
ed opinion-forming purposes. 

Today we have a tremendous hier- 
archy of Federal agencies that have ex- 
ecutive and judicial powers—some 62 as 
of August 1939. On top of these there 
are the adjudicatory agencies of govern- 
ment of which those located in the Dis- 
trict of Columbia alone, at the time of 
the last available information, exceeded 
130 in number. Beyond this, of course, 


THE FIRST 
115 YEARS WERE 
FRUITFUL 


Since its inception in 1824 Rensselaer 
Polytechnic Institute has trained many of 
our leaders in science, engineering and 
industry . . . 200 of its alumni have served 
manufacturing or public-service corpora- 
tions as presidents or vice-presidents .. . 
100 have been full professors in our col- 
leges . . . many others have headed im- 
portant industrial work. 


Your client with a grant available for 
education and research can help make the 
next 115 years as fruitful, and make his 
name live on forever, too. Why not write 
the Institute at Troy, New York, for in- 
formation on what needs to be done? 


is an as yet unknown structure of cor- 
porations created in recent years by Fed- 
eral agencies without incorporation un- 


der State laws. Notwithstanding vali- 
ant efforts, no public information is avail- 
able to give an adequate picture of the 
ramifications of these corporations, and 
particularly of their actual financial con- 
dition. 


Appeasing Dictatorship 


OR is this trend toward National 

Socialism something for which any 
one political party is responsible. Re- 
publicans and Democrats alike have aided 
and abetted it. Of course, the Demo- 
crats in the past eight years have car- 
ried it to extremes beyond the most fan- 
tastic of its originators. This probably 
entitles them to the label of Nazi Dem- 
ocrats. 


The further extension of the whole 
trend has now been projected and em- 


(Continued on page 450) 
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Outlook for Domestic Economic Conditions 


Three Keys to Strengthening of American Economy 


MURRAY SHIELDS 
Economist, Irving Trust Company, New York 


CENTRAL fact of our economic sit- 

uation is that we are in the first 
phase of an armament boom. Barring 
a quick termination of hostilities in Eur- 
ope, industrial production in the current 
year should hang up a new record, ex- 
ceeding both 1929 and 1937 by a small 
margin. And in 1941 and 1942 levels of 
production substantially above that of 
any previous year should be reached if, 
as now seems likely, our armament pro- 
gram is carried to completion. The pros- 
pect is that in the next five years the 
total of military expenditures may be 
at least $25 billions. It is clear that one 
of our infant industries, i.e., the arma- 
ment industry, is about to explode into 
one of the largest employers of labor 
in the country. 


The collateral effects of expenditures 
for national defense may well serve to 
multiply each defense dollar into several 
dollars of business stimulation. In many 
communities homes must be built to 
house workers in the new or expanded 
defense industries. Workers will be 
drawn into better paying jobs and from 
relief into active employment, all of 
which will serve to increase buying pow- 
er. The armament program requires 
that the heavy goods industries be oper- 
ated at capacity and that additions to 
capacity be made as quickly as feasible. 
If the Government permits the arma- 
ment program to increase its already 
sizeable deficits, and if such deficits con- 
tinue to be financed by the sale of secur- 
ities to the banks, the effect will be to 
expand the volume of deposits in use 
in the country—an obviously powerful 
economic stimulant. It is perhaps not 
too much to anticipate that if the arma- 
ment program is carried to completion, 
our economy will be operating at full 


From address before the Ninth Annual Meeting 
of the Controllers Institute of America, Septem- 
ber 24, 1940. 


blast for the first time in more than a 
decade. 


No Real Gain 


It is an illusion to assume that any 
real or durable economic gains will be 
made. To be sure an armament boom 
means employment for labor—but only 
during the period of intense activity in 
the armament industries. To industry 
an armament boom brings capacity oper- 
ations, but at little or no real profit if 
taxes assume the proportions suggested 
by legislation now under consideration 
by Congress, and many concerns may 
well be weaker financially at the end 
than at the beginning of the period. To 
the consumers of the nation an armament 
boom will bring no material increase in 
the standard of living, for the emphasis 
will be on the production of goods for 
armament, not for consumption. 

Nations can commit economic suicide 
if their policies result in chronic unem- 
ployment, perpetual deficits and throttled 
private initiative. Unless carefully laid 
plans are put into effect to the end that 
non-armament industries will be able to 
fill the gap left when armament activi- 
ties are tapered off, the chances are that 
the armament boom will be merely the 
prelude to another severe depression with 
its attendant phenomena of idle men, 
idle machines, and idle capital. The 
problem is so difficult that cooperation in 
its solution by Government and business 
would appear essential. There are three 
areas in which the need for compensa- 
tary policies now appears to be compel- 
ling. 


I: Protect the Government’s Credit 


In the fiscal area it is essential that we 
make every effort to protect the Gov- 
ernment’s credit during the period of 
heavy defense expenditures. The Gov- 
ernment’s credit is an exhaustible re- 
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source which must be used carefully and 
with full recognition that the future 
may bring a condition where reserves 
of borrowing power will be urgently 
needed. 

Three methods by which increases in 
the Federal debt may be held in check 
are to cut non-military outlays; reduce 
activities of the loan agencies; and hold 
taxes high. I have the feeling that the 
tax load on individual and corporate in- 
comes is now so high that the more fruit- 
ful area for improvement in our fiscal 
position is to be found in the curtail- 
ment of non-military expenses. 


II: Limit Monetary Expansion 


The volume of money available for use 
in the country has increased at a spec- 
tacular rate during the past few years. 
If deposit expansion continues at any- 
thing like this rate—and there are no 
brakes on it at the present time—we 
shall be running the risk of converting 
the armament boom into an armament 
inflation. 

Excess reserves are clearly at a dan- 
gerous level. They can be reduced by 
various methods among which might be 
included the restoration of legal reserve 
requirements to the level prevailing 
before the cut in April, 1938, the trans- 
fer of United States Government depos- 
its from commercial banks to the Fed- 
eral Reserve banks, a reduction in the 
Federal Reserve bank portfolio of United 
States securities, the sterilization of all 
incoming gold and perhaps some of our 
present holdings, permitting private 
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ownership of gold and gold coins, and 
discontinuing the issuance of silver cer- 
tificates. The application of such meth- 
ods is not likely to prevent further de- 
posit expansion, however, unless the 


Government takes action to prevent the 
bulk of its new securities issues from 
being purchased by the banks, and un- 
dertakes to sell them instead to private 
investors. 


III: Clear the Way for Private 
Business Expansion 


We should plan to make full use of the 
stimulative potentialities of the securi- 
ties markets. The gap between banked 
up surpluses of idle money on the one 
hand, and the use of that money by in- 
dustry on the other hand should be 
bridged. This is not to suggest that we 
return to a hectic period of security mar- 
ket inflation as in the ’20’s, but simply 
that we use the securities markets prop- 
erly to serve the national interest. 

We know from what happened in the 
middle ’20’s that tax reduction is a pow- 
erful force for expansion. We know 
from what has happened in the past dec- 
ade that tax increases represent a pow- 
erful obstruction to industrial expan- 
sion. Let us hold taxes high in the phase 
of armament-induced activity, but let us 
plan to reduce taxes promptly when the 
armament boom is tapering off. Specif- 
ically, we should plan to eliminate the 
excess profits levies, to reduce the level 
of corporate and individual income tax- 
es, to reduce the social security taxes— 
which is possible if the system is put 
on a pay-as-you-go basis—and to give 
full or partial tax exemption to the em- 
ployment of funds in new industries, in 
research, in the development of new 
products, and in the exploitation of new 
markets—all these things to be done at 
the first sign that the armament boom is 
beginning to taper off. The basic prob- 
lem is to design a tax system which will 
put a premium on business initiative so 
that business will be able to produce jobs 
when the armament industries are sup- 
plying less employment. 

We should also think in terms of cod- 
dling some of our infant industries so 
that employment opportunities may be 
afforded by their rapid growth. 





Finally, it would seem prudent for us 
carefully to rechart the field of labor- 
business relationships so that in the post- 
armament phase we will inherit no situ- 
ation in which strikes will cause needless 
stoppages of production. 


The Dangers of Inaction 


Our economic organization is tough; 
it seems to be a glutton for punishment. 
But can we afford to take the risk that 
it will survive another depression before 
it first has experienced a period of pros- 
perity in which reserves of strength can 
be accumulated? Dare we assume that 
the Government debt can rise year after 
year without in the end endangering the 
Government’s credit? Dare we assume 
that inflationary policies can be followed 
year after year without ultimately bring- 
ing financial ruin? 

Dare we assume that our democracy, 
strong as it is, can survive permanent 
unemployment for millions of people will- 
ing and able to work? And dare we as- 
sume that, no matter how strong our 
military defenses, we shall be able to 
fend off the insidious propaganda for the 
adoption of foreign and undesirable 
forms of government, if we are unable 
to solve the paradox of idle men, idle 
money, and idle machinery? In the dec- 
ade ahead this nation cannot afford to 
be weak in defense, inefficient economi- 
cally, or without reserves of financial 
strength. And this will be true whether 
we have to defend against outside aggres- 
sors using military or economic weapons 
or against internal disintegration. 

There is hope because our economic 
future depends primarily on the intelli- 
gence and statesmanship and common 
sense which we apply to our economic 
and political problems. We are not, as 
some would have you believe, floundering 
in a world which shapes our destiny; 
the destiny of the United States depends 
on our own actions. There is something 
very impressive in the inherently realis- 
tic way in which we have approached our 
economic, political and social problems 
in the past. We can have a strong, vig- 
orous, and progressive economy again 
but only if we restore the conditions 
which make for expansion in a system 
of private enterprise. 
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Shape of Taxes to Come 


Individuals may expect either this year 
or next, that personal exemptions will be 
slashed even further, that normal tax rates 
may be jacked, and that the surtax may be 
applied at a point even farther down the 
net income scale. There is also the possi- 
bility that security-sale gains will be taxed 
at higher rates and that the deduction for 
losses on such sales may be severely re- 
stricted. Corporations may expect even 
higher normal tax rates and heavy excess 
profits taxes based upon average earnings 
during the past two, three, or four years 
or computed upon the return on “invested 
capital” with the further possibility that 
the latter may not include the amount of 
bonded indebtedness, notes, or open ac- 
counts payable. Businesses may also ex- 
pect further inroads. 


Foresighted taxpayers should do every- 
thing legally possible to (1) accelerate 
their income so that it is realized prior to 
the end of 1940 and thus not subjected to 
the even heavier rates which will probably 
be enacted for 1941 incomes; (2) take all 
presently allowable security and other loss 
deductions and close a sufficient number of 
profitable transactions to offset such losses 
before January 1; (3) if reporting income 
on the basis of a fiscal year ending in July 
or later this year, hasten realization of in- 
come so that it falls into the current fiscal 
tax year, since this will avoid the higher 
rates of the recent Defense Tax Act which 
apply only to years beginning in 1940; and 
(4) in the event war becomes imminent, 
squeeze all income possible in before the 
declaration of war so that peace-time rather 
than much heavier war-time tax rates ap- 
ply.—Lionel J. Freeman, in Barron’s for 
July 8, 1940. 
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for Banks and Corporations 


Federal intermediate credit bank consolidated debentures 
are the joint and several obligations of the 12 banks. They 
are issued in maturities of from 3 to 12 months. 


They are exempt from all Federal, State and local taxes. 


Maturities up to 6 months are eligible for purchase by the 
Federal reserve banks and are acceptable as collateral for 
15-day loans to member banks. 


Consolidated debentures are legal investments for savings 
banks, insurance companies and trust funds in various 
States, including New York. 


Federal intermediate credit bank consolidated debentures 
are eligible as security for all fiduciary, trust and public 
funds held under the authority or control of the Federal 
Government and are approved as security for the deposit 
of postal savings funds. 


. - - Debentures are offered through recognized 
security dealers and dealer banks. Inquiries should 
be addressed to the Fiscal Agent or to dealers. 


Charles R. Dunn, Fiscal Agent 
31 Nassau Street New York, N. Y. 


THE FEDERAL INTERMEDIATE CREDIT BANKS 


Springfield, Mass. New Orleans, La. Wichita, Kan. 
Baltimore, Md. St. Louis, Mo. * Houston, Tex. 
Columbia, S. C. St. Paul, Minn. Berkeley, Cal. 
Louisville, Ky. Omaha, Neb. Spokane, Wash. 





Trust Investments as Affected by War 


A Policy of Prudent Investing under Current Conditions 


LEON M. LITTLE 


Vice President, New England Trust Company, Boston 


VEN the near future, and the trend 

of events that will have distinct 
bearing on our trust investments, is 
wholly governed by the war and condi- 
tions which this war brings upon us. 
In the first World War, we could look 
forward to a resumption of trade when, 
actually, the hostilities had ceased, and 
to a great extent those views which we 
had at that time were borne out by sub- 
sequent events. Today, many of the 
bases on which we were then working 
in 1918 have been swept away and our 
prognostications of that time cannot be 
relied upon to guide us similarly now. 


Communications and _ transportation 
have made it impossible for one nation, 
even as big as our own and as self-sus- 
taining, to prosper if the rest of the 
world is bankrupt. Today, this country 
is industrially active, but it is an uneco- 
nomic and false prosperity based largely 
on the production of goods which have 
no economically useful purpose and 
brought about by borrowings in figures 
literally incomprehensible to most of us. 


When this war ends, Europe will be 
penniless. The necessity to live will 
force a schedule of wages and hours on 
the inhabitants which will provide a de- 
gree of competition this country has 
never had. And, furthermore, there will 
be no gold there to use as the medium of 
international settlements. This country 
will be at a peak of productivity. Stan- 
dards of living will be high and the cost 
of living probably high, although not as 
high as at the end of the last war. 


Assuming that the great defense 
spending will carry beyond the termina- 
tion of the present struggle, we will have 
the same kind of prosperity we are hav- 
ing, for a period beyond the actual “cease 


From address at annual meeting of Trust 
Division, American Bankers Assn., Atlantic City, 
Sept. 1940. 


firing” signal. Then we will come to the 
point of having only ourselves for cus- 
tomers. Nobody outside this country 
can buy our goods produced at such high 
prices. We, presumably, will object to 
the importation of goods from foreign 
countries, at least goods which will be 
competitive, which can so far undersell 
ours. In other words, we must either 
erect a terrific tariff wall, or rapidly ad- 
just downward our present standards. 
If we are to get into the present war, 
or into some war which may indirectly 
be a result of this one, the picture at 
the end of the war is about the same 
except that we will be less rich and it 
may be more necessary, quickly, for us 
to make the adjustment. 


What of the Life Tenant? 


Most of the court cases that we read 
bearing on trust investments have to do 
with losses sustained in the corpus of 
the trust. The situation of the poor life 
tenant seems to be incidental. 

The longer I remain in the trust busi- 
ness, the more I become convinced that 
the life tenant doesn’t get the “break” 
that he should. Too many of our trust 
minds are devoted to making as reason- 
ably certain as we may the principal, so 
that when the trust finally terminates, 
the original corpus, subject to Dow-Jones 
fluctuations, may be turned over to the 
remainders, almost regardless of the fact 
that the life tenant — the nearest and 
dearest to the decedent—may have had, 
at times during the life of the trust, 
pretty slim distributions. 

Perhaps 90 per cent of all trusts should 
be invested almost entirely from an in- 
come, point of view, and by that I do not 
mean that as interest rates drop and high 
grade bonds are called, second and third - 
grade bonds should be: bought in order 
to maintain the income-to former levels. 
I grant that, in buying, the question that 
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first must be answered is, is it secure? 
But before reaching the stage of listing 
the items to be bought, or in deciding 
upon which items in a recently received 
trust are to be disposed of and which 
retained, the situation of the life ten- 
ants should demand first consideration 
and the investments conservatively sche- 
duled to meet as nearly as may be the 
requirements and necessities of that 
class. : 

I take serious issue with those whose 
present idea is to doubt everything ex- 
cept governments and buy them alone. 
I hope that in the majority of cases in 
the future, trusts where income is im- 
portant will be drawn so that principal, 
in the discretion of the trustee, may be 
used for the comfortable maintenance 
and support of the life tenants. 


Common Stocks Belong 


Except in cases where every penny of 
income that can safely be obtained is a 
real necessity, long term bonds should 
not be used. What we once thought of 
as fairly long term are now considered 
short, due to the scarcity element, so as 


a practical matter we have to consider 


fifteen year issues. I see no point buy- 
ing maturities of less than five years 
because of the low yield. Preferred 
stocks in moderation in the best com- 
panies are a justifiable form of invest- 
ment. Common stocks are attractive at 
the moment for they offer, on the basis 
of their dividend record of the last few 
years, that is the ones we would con- 
sider buying anyway, a very fair return 
on the present investment and there is 
a possibility that this return may be 
increased. And, today, with the dearth 
of really attractive bonds, wider diversi- 
fication in companies, in industries, and 
geographically can be obtained to a 
wholly satisfactory degree in common 
stocks. For almost all trusts there are 
only widely spaced and short periods 
when common stocks are not advisable to 
own at all. 

If real estate mortgages are made now 
in conservative amounts on present day 
valuations, and if in making them we do 
not fall into the state of mind that pre- 
viously allowed us to write them with 
no amortization clause, they should be 
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most attractive for trust funds. Good 
ones are hard to get in most sections 
of the country and with trust funds it 
does not seem advisable to meet the com- 
petition that other sources of mortgage 
money is producing. 

Few books or articles devote many 
pages or are logical, or even rational, 
when they come to a discussion of sell- 
ing. Of course, the reason is that it is 
infinitely harder to sell well than to buy 
well. Do we sell if the security falls 
below our yardstick measurement? Quite 
often we do not, which may seem illog- 
ical but actually, frequently isn’t. One 
job ahead for the investment officer is 
to get over any feeling of temerity in 
authorizing sales. Purchases are easier 
to defend than sales, but if we are to be 
taken to court, we most certainly can go 
with greater confidence if we are to de- 
fend action which, at least, shows 
thought rather than inaction which on 
the surface indicates absence of it. 


I am a firm believer in the Massachus- 
etts rule, or the prudent man theory. It 
allows the trustee to use discretion in 
meeting a situation, such as that which 
now faces us, and easily and quickly to 
change position if it believes it is for 
the best interests of the beneficiaries to 
do so. It is probable that the legislators 
who passed the original trustee acts did 
so with the idea that they were protect- 
ing the beneficiary, but the effect, by 
and large, has been that those statutes 
have protected the trustee and have 
worked a hardship on the beneficiary. 
I hope that the trend of legislation, 
which seems to be apparent toward the 
Massachusetts rule, may continue for 
certainly trustee banks are able now to 
justify the confidence and accept the 
responsibility that that rule brings to 
them. 


Twenty-five thousand dollars of a total 
personal estate of $235,603 was left to the 
employees of the National Bank of Ger- 
mantown (Pa.) and Trust Company by the 
institution’s late president, Walter Williams, 
who was widely known in Germantown, a 
suburb of Philadelphia, for his many civic 
interests. President of the National Bank 
since 1912, he was often called German- 
town’s No. 1 Citizen. 





THE CHASE 
NATIONAL BANK 


OF THE CITY OF NEW YORK 


Statement of Condition, September 30, 1940 


RESOURCES 


CasH AND DUE FROM BANKs.. . . . « « « $1,440,939,577.81 


U. S. GovERNMENT OBLIGATIONS, DIRECT AND FULLY 
GUARANTEED . . . o «© «© «© «© « « NOGARO 


STATE AND MUNICIPAL Secienenins eh age yd ee ae a 158,861,726.85 
STocK oF FEDERAL RESERVE BANK. ..... . 6,016,200.00 
OTHER SECURITIES .. . 4 174,398,372.65 
Loans, DiscouUNTs AND Renennel hocurnens es 625,579,472.59 
DO: a ke ks Se ee ef 32,494,257.80 
ee ne ke ee ce we eee aS 8,103,821.26 
MORTGAGES . . . OOo Mee Se a 10,439,720.99 
CUSTOMERS’ Accartaece Lasnaee i ee ae ae 9,614,347.62 
ne «2. * oe vs es ee ee a 11,117,675.61 


$3 ,522,989,760.46 


LIABILITIES 
CAPITAL FuNDs: 


CapitaL Stock. . . . . . . $100,270,000.00 
SURPLUS .. .  « « « « IFC 
UNDIVIDED —_— on Ser a 36,534,547.83 


$ 237,074,547.83 
RESERVE FOR CONTINGENCIES. . . ...+ =... 14,331,365.48 
RESERVE FOR TAXES, INTEREST, ETC. . . ... . 2,166,275.80 
DEpPosITts. .. see © «= oe es See 
ACCEPTANCES Onna ae > et 10,788,799.13 


LIABILITY AS ENDORSER ON Keceiuiiinane AND — 
me ¢ sa he eek See ee ee ee 133,265.66 


Cee a kl cw kl le. 7,153,559.65 
$3 ,522,989,760.46 


United States Government and other securities carried at $174,802,680.00 are pledged to 
secure public and trust deposits and for other purposes as required or permitted by law. 


Member Federal Depostt Insurance Corporation 
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Burke Pleads For Increased 
Production in U. S. 


Continual Governmental deficits can only 
lead to insolvency, and only through an in- 
creased production can the country hope to 
return to a solvent basis, declared H. C. 
Burke, Jr., vice president and trust officer 
of the Continental National Bank of Fort 
Worth, in an address before the recent 
Texas Bankers Conference. a 

“I wish I were sufficiently versed in 
economics and Government finance to dis- 
tinguish between printing Government 
bonds and printing paper money,” Mr. 
Burke said. “It is sometimes asserted that 
a Government debt need never be paid. It 
is true that it need not be paid at a certain 
time. It is due at intervals and can be 
refunded at the then prevailing rate of in- 
terest if the credit of the Government is 
maintained. Our per capita debt is greater 
than that of Germany, Italy or France, two 
of which have resorted to National Soc‘al- 
ism and the third, France, will undoubtedly 
become a national socialistic state. The first 
two, along with Russia and Japan resorted 
to political control of economic machinery 
and failed; principally through failure to 
produce enough goods. 

“For many years, before the war, we had 
been told that Germany was bankrupt and 
in no condition financially to prosecute a 
long, hard war. How then has Germany 
been able to do it? In 1932 at the depth 
of her depression the industrial production 
of German reached 58.7 of the 1928 level. 
A few months later the Nazis came into 
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power. Nine million workers were unem- 
ployed. Twelve million five hundred thou- 
sand were still at work. Germany has big 
reserves in productive capacity and labor 
power. She put them to work on her huge 
rearmament program, and by the end of 
1936 the production figures of 1929 had been 
reached. 

“The Nazis drastically curtailed consump- 
tion. Taxes were covered by a 20% deduc- 
tion from the wages of each worker, and 
wages were kept below the level of depres- 
sion years. The real secret to the financing 
of Nazi rearmament was the increase in 
employment from 12,500,000 to 21,500,000 
with the total real wages of the now em- 
ployed not exceeding those of the 12,500,000 
employed as of 1932. It’s plain to see that 
the steadily mounting armaments bill of the 
Nazis is being paid for at the expense of an 
extremely reduced standard of living.” 

Mr. Burke feels that if we can push our 
national income up to $100,000,000,000, we 
can afford $5,000,000,000 a year for defense. 


a 


Young Bankers Make Industrial Tour 


Two groups, each made up of ten young 
men from the staffs of the National City 
Bank and the Bankers Trust Company, New 
York, returned to their desks recently from 
a 4,000 mile tour in which they saw “the 
wheels of American industry in action.” For 
six weeks the boys camped out and rode 
from one industrial plant to another by bus. 

Since 1931 the Thorne-Loomis Foundation 
has been sponsoring these tours, which, 
though they constitute a vacation, are 

conducted principally for 
educational purposes. The 
young men receive full 
pay, but share the ex- 
penses of the trip with the 
bank. The Foundation 
provides the buses. 


The idea is one of the 
most novel ever conceived 
for the practical training 
of young bankers. By 
studying industry and ac- 
quainting themselves with 
the problems that manu- 
facturing plants are con- 
fronted with, they can 
envision in a more prac- 
tical way the dynamic 
forces of industry and its 
close relationship to bank- 


ing. 





Banking in Wartime 


DR. MARCUS NADLER 
Professor of Finance, New York University, New York City 


N essence, there is little difference, 

under present conditions, between 
paper money and government obligations. 
Both rest on the good faith and credit 
of the United States, and if government 
obligations have lost their value then 
everything is lost. This, however, does 
not mean that a bank can entirely forget 
its portfolio. Since high-grade bonds 
fluctuate in unison with money rates, the 
banker must of necessity study money 
market conditions as carefully as he stu- 
dies the balance sheets and conditions of 
individual borrowers. 

The rearmament program may not af- 
fect the banks of the country as mater- 
ially as is generally believed. In all 
probability, the banks will continue to 
invest in government obligations, even 
though an increase in the volume of com- 
mercial loans is to be expected. No 
material change in interest rates can be 
visualized at present, although at some 
future time a firming of short-term rates 
may be expected. 


After the War 


The banking problems thus far created 
in the United States by the developments 
in Europe, great as they are, will in all 
probability be overshadowed by those 
which will arise at the end of the pre- 
sent holocaust. The assumption, of 
course, is that this country will not be 
involved in the conflict. Should this 
prove not to be the case, it is almost 
certain that the power of the Govern- 
ment over business in general, and over 
the financial institutions in particular, 
will increase. 

Irrespective of the outcome of the 
war, the old order in Europe is gone. 
In case of a British victory, one may 
expect the establishment in most coun- 
tries of Europe of a mild socialistic form 
of government, with the maintenance of 
a fair degree of democracy. Should Ger- 


From address before American Bankers Assn. 
Convention, Sept., 1940. A.B.I. 


many win, a radical Nazified Europe will 
emerge. In case of utter chaos, Com- 
munism will-prevail all over Europe. 

It is also fairly certain that the eco- 
nomic reconstruction of Europe will be 
much more difficult than was the case 
after the last war. In the first place, 
the damage done to property will be 
greater. Secondly, American investors 
are hardly likely to be willing to place 
billions of dollars at the disposal of the 
European nations, as they did after the 
last war. The standard of living all 
over Europe is bound to be lower, and 
Europe as a whole will not be in a posi- 
tion to purchase commodities in this’ 
country to the same extent as before the 
war. Europe is also likely to be a much 
keener competitor in the world’s mar- 
kets than was previously the case. 


Storm Signals Ahead 


Since this nation is more economically 
self-sufficient than any other major coun- 
try of the world, the developments in 
Europe, Asia and Africa need not mater- 
ially affect our mode of life nor our eco- 
nomic and political foundations. To in- 
sure this, however, it is necessary to pre- 
vent any of the European ideologies, 
either to the right or to the left, from 
finding expression in the United States. 
Also, plans must be formulated now by 
the Government and by business for 
meeting the decline in business activity 
that is bound to take place when the 
rearmament program comes to an end. 

The degree of the decline will depend 
upon the price and wage levels, upon the 
amount of over-expansion and dislocation 
in the various industries, and upon the 
political situation. When purchasing 
securities other than governments, the 
banks should inquire carefully as to how 
a material decline in business activity 
might affect the earnings of the obligors. 
The possibility of a decline with the end- 
ing of rearmament, should be studied 
particularly in connection with the ac- 
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quisition or the holding of bonds other 
than those considered as money bonds. 


Plenty of Work For All 


It is generally feared that the rearm- 
ament program may ultimately lower the 
standard of living of the people in the 
United States and may cause a sharp 
rise in commodity prices, often termed 
price inflation. This does not necessar- 
ily have to follow. Increased rearma- 
ment means an increase in the utiliza- 
tion of raw materials and of manpower. 
As the nation as a whole works harder 
and for longer hours and as the plant 
facilities of the country are more fully 
utilized, the increase in the national in- 
come may be greater than the cost of 
rearmament. As long as rearmament is 
accompanied by an increase in the pro- 
ductivity of labor and of equipment, 
there will be no need of curtailing the 
production of consumers’ goods, as was 
the case in all belligerent countries. On 
the other hand, if the supply of consum- 
ers’ goods keeps pace with the increase 
in purchasing power, the danger of infla- 
tion will automatically disappear. 


Of perhaps greater importance than 
the effects of rearmament on _ business 
activity are its effects on the relation- 
ship between government and business, 
on the one hand, and between business 


and labor, on the other. The rearma- 
ment program is already of necessity in- 


STOP ME IF 
YOU'VE HEARD 


“IN CONFERENCE” 
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creasing the power of the Government 
over the economic life of the nation. A 
number of the heavy goods industries are 
now to a considerable extent working 
on orders of the Federal Government. 
Legislation providing for the taking over 
of industry by the Government when- 
ever considered necessary has been pass- 
ed. Rearmament has also already caused 
an increase in taxes, with further in- 
creases to be expected. As the rearma- 
ment program develops, priorities over 
certain deliveries may be established, 
which, in essence, will give the Govern- 
ment the power to direct production into 
certain channels desired by it. The pow- 
ers of the Government over the money 
market are already practically unlimited. 
No further legislation is needed. 

The United States is the only country 
in the world in a position to help in the 
post-war reconstruction of impoverished 
Europe and the entire world. While the 
war lasts, there is very little that Amer- 
ican banks can do. Once hostilities are 
over, however, the task of reconstruction 
will begin, and the type of economic 
system that will be established in Eur- 
ope and the methods of international 
trade that will be developed will depend 
to a considerable extent upon the finan- 
cial and economic aid which the impov- 
erished and exhausted European coun- 
tries obtain from the United States. 


Chicago, Ill.— John 
C. Mechem, one of the 
senior vice presidents 
in the trust department 
of the First National 
Bank of Chicago, re- 
cently resigned to be- 
gin active military ser- 
vice. He is a lieutenant 
in the officers’ reserve 
Corps and has been as- 
signed to the office of 
the assistant secretary 
of war. 


Cleveland, Ohio — 
Col. Leonard P. Ayres, 
vice president of the 
Cleveland Trust Com- 
pany, has been called 
to service with the 
United States Army. 





Within the beonze doors at 135 South Beoad 
Stecet you will find a company fully equipped 


foe handling youe business as colleague, cor- 


vespondent oc cepresentative. 


Long established, conveniently located and 
highly coopecative, this company stands ready 


to serve you, 


FIDELITY-PHILADELPHIA TRUST COMPANY 


135 South Broad Street, Philadelphia 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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. Basiness Unity for National 
Defense 


S to the world situation, it is of utmost 

importance that we appraise the facts 
dispassionately. And, the first fact is that 
we are not at war. That never should be 
lost sight of, lest in the development of our 
defense program we engender at the same 
time a war psychology. Currently the 
emphasis in the press, on the radio, and in 
most of the addresses we hear is upon the 
dangers to our country from foreign aggres- 
sion. Continued emphasis upon this dan- 
ger easily may distort our perspective and 
cause us to lose sight of other equally im- 
portant problems that concern the future 
of our nation. 

I am tremendously interested that in the 
current rearmament program we do not re- 
peat the mistakes of the last war. The 
United States went to war with Germany 
on April 6, 1917.. In a period of less than 
fifteen months the Ordnance Department 
at Washington spent almost 4 billion dol- 
lars for guns and ammunition and yet only 
133 guns and 600 shells of one single cali- 
ber reached France in time for use at the 
front. We spent a billion dollars on air- 


planes and no American fighting plane ever 


Courtesy of Pan American Union 


Symbol of American Fraternity 
Havana’s Fraternity Park and Tree, with 
fence bearing a shield from each American 

nation. 
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reached the front. We built half a dozen 
powder plants and not one of them pro- 
duced a pound of powder or nitrates for use 
in the war. 


The war department planned for an army 
of 4 million men and 86 thousand horses. 
For the 4 million men they ordered 41 mil- 
lion pairs of army shoes. For the 86,000 
horses they ordered 50,000 sets of double 
harness, 110 thousand sets of single harn- 
ess, 945 thousand saddles, 1,500,000 horse 
brushes (curry combs), 2 million feed bags, 
and 2,800,000 blankets. 


Now I am sure that no one of us wishes 
to be niggardly about the cost of rearma- 
ment, but we are entitled to know that the 
money that has been appropriated this year 
(and that the taxpayers of the country will 
have to pay) is going to be expended wise- 
ly, and we are entitled also to know what 
the objectives are. 


In the Congress there has been some dis- 
cussion with respect to conscription of cap- 
ital. The suggestion that conscription of 
capital should follow conscription of man- 
power is just another method of bringing 
about complete regimentation of business 
and labor and agriculture. I know that 
every business man feels as I do that every 
effort should be extended to take care of 
the fellows who are conscripted when they 
return to work, but I submit to you that 
if by reason of war or threat of war gov- 
ernment once fastens its control upon all 
of our productive facilities the young men 
will come back to their jobs to find not re- 
ward and opportunity, but actual slavery. 


All will agree that America should be 
fully prepared against foreign aggression. 
But so far as the loss of our liberties is 
concerned, I am just as fearful about what 
may happen to the republic if we bankrupt 
the Federal treasury. It’s no use insuring 
one’s house against fire, if the premium 
equals the amount of the insurance. The 
premium we pay for so-called defense might 
carry in its wake a result that every true 
American would find too costly. 


From an address by James S. Kemper, 
President, Chamber of Commerce of the 
United States, Philadelphia, Pa., October 
7, 1940. 


a 


The Mitsui Trust Company, Limited, the 
first institution established under the Trust 
Company Act in Japan, recently reported 
that, at the close of its thirty-third business 
term, trust accounts under administration 
total 719,960,500 yen. 





Fiscal Policy and Recovery 
Flexibility Required Under Defense Program 


GERHARD COLM 
of the Bureau of the Budget, Washington, D. C. 


AN fiscal policy contribute to bring- 

ing the productive resources of the 
nation into full use in accordance with 
the prevailing objectives of national pol- 
icy? Asking this question presupposes 
that the so-called automatism of the mar- 
ket does not guarantee by itself full use 
of our productive forces. Ours is cer- 
tainly not a satiated economy in which 
no further expansion is needed for the 
people’s wants. Yet the mechanism of 
expansion does not work as it did in 
former times. Government Policy is 
needed not only for dragging a country 
out of a depression but also for main- 
taining a high level of income and em- 
ployment. 


Cost vs. Results 


Some of those who believe in the effi- 
cacy of fiscal policy in increasing pur- 
chasing power and employment still ob- 
ject to such a policy because they fear 
that it will result practically in ever in- 
creasing government debts and in even- 
tual financial ruin. The fiscal policy of 
the last eight years resulted not only 
in increased debts but also in decreased 
interest rates so that the annual net in- 
crease in interest payments of the Fed- 
eral government is less than 400 mill- 
ion dollars. Considering the increase in 
national income during these eight years 
this increase in interest costs appears 
relatively small and insignificant if com- 
pared with the material and social gains. 
Also, these interest payments of the 
Federal government provided one of the 
sources of revenue for banks and insur- 
ance corporations which otherwise hard- 
ly could have met their expenses. 

The whole question of the financial 
costs of deficit spending resolves itself 
to the other question as to whether or 
not the recovery gains brought about by 


From address to the National Tax Association, 
Sept. 10, 1940. 


this policy can be maintained. This con- 
sideration also applies to the part of the 
present defense program which is being 
financed by borrowing. If the defense 
program should result in an increase in 
the permanent interest expense of an- 
other one-half billion dollars and should 
also result in a substantial increase in 
incomes and employment, then the tax 
problem of future years can be solved, 
provided the high level of income and 
employment can be maintained. 


Need of Flexibility 


The problem of appropriate timing of 
fiscal policy has proved to be a great dif- 
ficulty in the effective use of these de- 
vices. A special budget of extra-ordin- 
ary projects would facilitate timing cer- 
tain expenditures in accordance with 
business developments but the flexibility 
of expenditures is limited even if all 
political influence on timing can be avoid- 
ed. Large projects can not be easily ini- 
tiated and are much more difficult to ter- 
minate in accordance with economic re- 
quirements. 

The need for flexible methods of fin- 
ancing becomes obvious in view of the 
defense program. Here the development 
of spending is dictated exclusively by 
military requirements and by the speed 
with which armaments can be produced. 
Any flexibility must therefore be intro- 
duced into the financing of these expen- 
ditures. 

Most economists probably will agree 
that a large portion of defense expendi- 
tures should be financed by borrowing 
from banks as long as. unemployed men 
and facilities are available. The empha- 
sis of taxation in this period should be 
on progressive income and profits taxes 
in order to avoid too early a curtailment 
of consumers’ expenditures. If the pro- 
gress of the defense program has ab- 
sorbed most of the unemployed labor and 


383 





384 


idle facilities it is time to broaden the 
tax basis and to curtail private consump- 
tion by general and specific consumption 
taxes. Borrowing in this period should 
absorb individual savings rather than 
create additional credit. 


Possible Dangers 


This distinction between the period in 
which unemployed resources are available 
and the period of complete employment 
is probably a dangerous simplification. 
It is quite possible that single bottle- 
necks may develop into a production jam 
of important magnitude after several 
millions of unemployed have been ab- 
sorbed. Scarcities in many lines of pro- 
duction, forward buying and speculative 
inventory accumulations can be expected 
at a time when still several millions of 
unemployed are on the market. There- 
fore some limitation in the increase of 
purchasing power and consumers’ spend- 
ing may become temporarily necessary 
before full employment is reached. In 
such a case it may become necessary to 
include some sort of consumers taxation 
in the financing of defense expenditures. 

The real difficulties lie in the field of 
legislative and administrative execution 
of such a program. We need a long term 
program for financial policy similar to 
the new six year program for construc- 
tion. Defense financing should be enact- 
ed not by piecemeal legislation but by a 
comprehensive defense finance act in- 
cluding tax measures appropriate for the 
various phases of the defense plan. These 
phases should be specifically defined with 
reference to the amounts of defense ex- 
penditures, the price developments, na- 
tional income, unemployment, inventor- 
ies, etc. 

The successive stages of the financial 
program should come into effect when- 
ever the specified corresponding condi- 
tions arise. A resolution that a particu- 
lar defense phase has appeared could be 
passed by Congress on the advice of the 
President; or else Congress could dele- 
gate authority to the President to deter- 
mine when the conditions specified in the 
law have arisen. The use of fiscal policy 
in the period in which the automatism 
of the market does not guarantee full 
employment requires a flexibility for 
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which new legislative and administrative 
methods must be devised. I believe that 
a‘ greater flexibility than exists at pre- 
sent can be attained by methods compat- 
ible with democratic procedures. 


Armament Spending and Business 


While this armament spending consti- 
tutes a new channel of government spend- 
ing, it does not in its entirety constitute an 
added expenditure. A large proportion of 
it represents merely a diversion of spend- 
ing from a number of “relief” and “re- 
covery” agencies into armaments. Thus 
from a practical standpoint it represents in 
large measure the substitution of a new 
type of spending for the pump-priming ex- 
penditures of recent years. It will, how- 
ever, be at an increased rate and thus its 
effect upon business activity will undoubted- 
ly be more pronounced. 

Another aspect of the matter is that it 
represents a continuing program (over a 
period of years). Thus, un‘ike the stop 
and go “pump-priming” efforts of recent 
years, business men will be in a position 
to plan well into the future instead of wait- 
ing on each new government move as in the 
past few years. This may well prove to 
be an extremely important influence toward 
a more stable and prosperous economy, 
eclipsing even the effect of armament 
spending as a prop to a high rate of indus- 
trial production. 

At the moment the matter of taxes re- 
mains one of the principal uncertainties. 
In view of developments abroad—particu- 
larly in France—it seems a fair assump- 
tion that our legislators will be strongly 
influenced by the philosophy that a strong 
and healthy national economy is essential 
to the success of the armament program 
and that under the American system the 
incentive of fair business profits is neces- 
sary to the achievement of a strong na- 
tional economy.—W. F'. Shelley, in Brevits, 
issued by Massachusetts Distributors, Inc. 
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The permanent Charity Fund Incorpor- 
ated, of which the Boston Safe Deposit and 
Trust Company is trustee, has completed 
its twenty-third year and has published the 
following report. $176,839 was appropri- 
ated from the income of the Fund to 121 
medical, social, educational and charitable 
institutions. . $5,479,092 is the book value 
of the principal of the Fund. 
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Lessons of War Financing 
What We Did Last Time 
HAROLD M. GROVES 


PRINCIPAL failure of our war finance 

was that it involved too much borrow- 
ing in the wrong way. The war borrowing 
came very largely out of an expansion of 
credit, rather than from savings. Conceiv- 
ably, through higher interest rates and less 
encouragement of bank credit, a much larger 
proportion of the loans could have been 
financed out of savings. This would have 
involved a genuine shift in consumption 
from ordinary to war outlays. 

The policy followed was equivalent, in 
effect, to printing and circulating huge 
quantities of new government paper money. 
The result was a large and rapid advance 
in prices. Such precipitous price changes 
are equivalent to an erratic and regressive 
consumption tax. Certain people are unable 
to adjust their incomes to a rising price 
level because their wages, salaries or in- 
terest are set by custom or long-time con- 
tracts. Moreover, such inflation bears the 
responsibility for the maladjustments and 
depression which attend post-war deflation. 

In one other respect the borrowing pro- 
gram was open to censure. In order to 
maintain price and keep down interest rates, 
the government, over much protest, incorpo- 
rated a tax-exemption feature in its bonds, 
sufficient to aggravate the tax-exempt-se- 
curity problem, and a source of inequity 
down to the present day. 

Congress succeeded in raising most of our 
revenue from direct taxes. In the case of 
indirect taxes, special excises were imposed. 
There was thus some taxation of necessities, 
but in the main the consumption taxes were 
confined to “luxuries.” 


What are the lessons of experience re- 
garding war finance? 

1. Our war gadgets cost altogether too 
much, with too much profit and too much 
waste in their provision. , 

2. Consideration should be given to the 
development of government-owned facilities 
for the manufacture of war supplies and 
equipment. 

3. Until a better method is devised, we 
should reinaugurate the excess-profits tax 
for the emergency period. Every effort 
should be made to make its administration 
tighter than in our previous attempt. 

4. The next income tax should be revised 
with the aim of broadening the base and 
enlarging collections from the middle 
brackets. As to the lower brackets, due 
consideration must be given to the very sub- 
stantial consumption taxes and local taxes 
which are levied on these incomes. Im- 
portant loopholes, particularly those of tax- 
exempt securities and undistributed income, 
still seriously impair the equal application 
of the income tax. The capital-gains feature 
of our present law will also bear reéxam- 
ination. 

5. Finally, since further emergency bor- 
rowing is inevitable, we should borrow with 
due regard for the perils of inflation. If 
and when the country reaches full employ- 
ment, we should borrow in,such a manner 
as to garner savings and control consump- 
tion, rather than expand credit. Some plan 
of conscripted credit, with incidence like 
that of the income tax, appears most de- 
sirable. 


What of Private Enterprise? 
STUART CHASE 


HE experiences of Great Britain after 
nine months of war and of Germany 
during her years of intense preparation 
confirm in 2 degree the inference which 
might be drawn with less confidence from 
the comparative failure of New Deal ex- 


Extracts from a Special Section of The New 
Republic, July 29, 1940. 
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penditure out of borrowed funds to produce 
even an approach to full employment in 
the United States. The main explanation 
of what has happened this year in Great 
Britain and for several years in the United 
States is the gigantic powers of production, 
far exceeding any previous experience, of 
a modern industrial economy. Coupled 
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with institutional factors which tend to 
encourage accumulation and retard the 
growth of consumption when incomes in- 
crease, this means that an unprecedented 
output has to be reached before a state of 
full employment can be approached. Tem- 
porary bottlenecks can be reached and a 
lack of balance between specialized re- 
sources which take a little time and some 
skill to overcome. 


Full Capacity? 


But, subject to the necessary pangs and 
lags of preparation and reorganization, I 
hesitate to estimate the full industrial and 
agricultural capacity of the United States. 
It may well exceed 1929 by as much as, or 
even more than, 1929 exceeded 1914. At all 
recent times investment expenditure has 
been on a scale which was hopelessly inade- 
quate to the problem, and it is not unlikely 
that this would have remained true, except 
temporarily, even if the attendant political 
considerations had stimulated private-en- 
terprise investment instead of retarding it. 
Even if a complete harmony between the ad- 
ministration and private enterprise had 
achieved, momentarily, a satisfactory eco- 
nomic recovery, it would not have endured 
more than a few months, with institutions 
and the distribution of spending power 
what they are today. That full employment 
would have been reached even so, I do not 
believe—any more than it was in 1928-29. 

It is, it seems, politically impossible for a 
capitalistic democracy to organize expendi- 
ture on the scale necessary to make the 
grand experiment which would prove my 
case—except in war conditions. It is thus 
that good may come out of evil. If the 
United States takes seriously the material 
and economic side of the defense of civil- 
ization and steels itself 
to a vast dissipation of 
resources in the prepara- 
tion of arms, it will learn 
its strength, learn a lesson 
that can be turned to ac- 
count afterward to recon- 
struct a world which will 
understand the first prin- 
ciples governing the pro- 
duction of wealth and 
which can endeavor to put 
it to good use. 

The question is asked 
everywhere how Germany 
was able to make so vast 
&@ preparation and accumu- 
late great stocks with 
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no outside resources to draw upon and a 
vast number of men under arms. Even 
after allowing for the restrictions on cur- 
rent consumption, the enormous potential 
productive power of modern industry is the 
only answer. 

I see no major fiscal problem, no need of 
a special stimulus to saving or of other 
means to restrict consumption. On the con- 
trary, if the expenditures now contemplated 
for Great Britain and the far greater ex- 
penditures required to put the American 
War Department in a state of full prepar- 
ation, are actually fulfilled, it is certain 
that a great revival of business prosperity 
and of general consumption must follow. 

The best thing that can happen at this 
stage of expansion is a sufficient confidence 
that large expenditures on war preparations 
will mature eventually, to induce American 
industry to prepare now by a prospective 
increase of inventories and by a greater 
production of durable consumers’ goods, 
such as houses, against the time of a ma- 
terial increase in consumers’ purchasing 
power. But, the preparations run a risk of 
sudden reversal if they step too far ahead 
of the more fundamental developments. The 
safest course is to be found in a strong 
and steady optimism which does not ex- 
pect too much soon but does not doubt the 
eventual outcome. 


Part-Time Economy 


What orthodox critics fail to grasp is 
that an economy on part time behaves differ- 


ently from an economy on full time. If we 
kad no unemployed men, machines or money, 
a big defense program would have to be 
chiseled out of other activities. Consumers 
would tighten their belts; hours of labor 
would be lengthened; inflation would be- 





388 


come an omnipresent threat. This has been 
precisely the condition of the German econ- 
omy for five years. In such case, any gov- 
ernment work-relief projects would of 
course be abandoned, if their only object 
was to provide for a small number of work- 
ers not occupied in private industry. 

In brief, the economic system has an enor- 
mous margin before existing activities need 
to be stripped of manpower or capital. 
There is no danger of a runaway price in- 
flation until unemployment drops under the 
two million mark. Some bottlenecks are to 
be found here and there in prices, in mater- 
ials and in the skilled labor supply, but the 
economy as a whole sags l’ke a partly filled 
balloon. We have the men and materials 
to do practically anything we want, and on 
a gigantic scale. 

At an annual deficit of eight billions, it 
would take at least five years to reach the 
per-capita debt of Britain before this war 
began. Britain was not bankrupt, and 
neither should we be, even with a federal 
debt of a hundred billions. This debt would 
not be a reason for dancing in the streets, 
but we could bear it if we had to. 

We do not have to bear it. Why not slap 
a good, stiff income tax on those of us 
who save and have no outlets for invest- 
ments — on both individuals and corpor- 
ations? Congress has already moved in 
that direction. It should move farther — 
broaden the base of the income tax, stiffen 
the rates, go after corporate surpluses, ex- 
cess profits, after every idle dollar in the 
economy. Take it and spend it for de- 
fense; make it perform the real function 
of modern money, which is to move. 
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No Time for Fooling 


If American business men do not un- 
derstand this, I can assure them that Mr. 
Schacht does. He has been operating on 
this basis for many years. He is the pace- 
maker, not the kindly ghost of Adam Smith. 


If the institutions of private enterprise 
are to continue, you cannot afford to fool 
yourselves; you must reckon with realities 
as never before. Do you realize that you 
constitute the last considerable group of 
independent business men in the world to- 
day? Do you realize that, for one reason 
or another, every other nation has found 
your individualistic methods inadequate in 
crisis, and has largely discarded them? Do 
you realize that you are now on trial for 
your lives? 

You fight against the exigencies of his- 
torical change. You fight in effect to de- 
stroy your system and your class. Just a 
little wisdom on your part, just a little 
sense of history, just a glance at the hand- 
writing on the wall, and you might go on 
indefinitely playing a large and useful role 
in the American economy. 


The New Deal is not the evil brain-child 
of Mr. Roosevelt and his advisers. It is the 
bow of our economic system to the power 
age and the compulsions of history. It is 
a safety valve which protects us against 
the explosion of totalitarianism. There is 
plenty of room in the nation for both pri- 
vate business and the measures called the 
New Deal. You can get along together. It 
was done in Sweden for many years. But if 
one or the other has to go in this critical 
period, it will not be the New Deal. 


Education for National Defense 


Advisory Committee of Consumer Credit Institute of America 


Condensed from The Family Dollar 


NE lesson, which we seem as yet not to 

have learned from events in other parts 
of the world, concerns itself not with mili- 
tary equipment but with the strength of 
character of the individuals comprising the 
country’s citizenry. From all available 
facts the conspicuous successes of the arm- 
ies of the Third Reich are due quite as 
much to disorganization, confusion and 
treachery among the citizens of the demo- 
cracies as to German military efficiency. 


In our educational programs there has 
been too great a tendency in the past to 
discuss democracy and its advantages and 
benefits in abstract terms. On the other 
hand, in our educational policies, we have 
regarded it as essential that individuals be 
instructed and trained in the art and prac- 
tice of critical thinking. We have operated 
on the assumption that our way of life was 
not perfect and that the only way in which 
it could be improved in the future would be 
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by training individuals to recognize its 
shortcomings. This ideal of American edu- 
cation, noble in intent, has done much to 
weaken our national defense. 


What About the Benefits? 


At the same time that we have been in- 
forming our young people that democracy 
is a splendid way of life, but by no means 
perfect, we have done little, in practical 
terms, to familiarize them with the benefits 
which accrue to the individual living under 
the democratic system. In many instances 
our students have left the classroom armed 
with a critical attitude and with little else. 
With the anti-American propagandist ever 
on the alert, young people have little dif- 
ficulty in discovering material which gives 
them much to find fault with in our sys- 
tem.’ Many times within the classroom it- 
self, in order to be certain that the critical 
attitude is developed to its fullest possibil- 
ity, the young, immature student is made 
familiar with material which raises serious 
questions concerning the desirability of 
maintaining our present economic order. 


The student is made intimately familiar 
with the faults of private enterprise and in- 
dividual initiative. He feels that he knows 
these evils since he can see them about 
him in his everyday existence. In much of 
his study material utopian alternatives to 
the present system have been described in 
glowing, theoretical terms conjured up out 
of the imaginations of authors. When the 
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inexperienced individual compares the ben- 
efits promised in a dreamed-of order of life 
with what he knows of our way of life, 
he is tempted to conclude hastily that our 
system ought to be abolished. 


All Is Not Evil 


We must consciously undertake to correct 
false impressions with reference to the place 
of American business in the system of life 
we seek to defend. The faults and short- 
comings of American business and its prac- 
tices have been dwelt on at such length 
that, in the minds of many, that institution 
is characterized by all that is evil. We 
must make it clear that the philosophy of 
American business institutions is the phil- 
osophy of America. Without the tremendous 
development and efficiency of American 
business, we should not have the standard 
of living in this country to which we have 
grown accustomed. Now, in a time of 
severe crisis, business leaders have risen 
to the call to turn their productive capac- 
ities to the task of creating implements of 
defense and we may be certain that what- 
ever materials we may need will be sup- 
plied. Thus it must be unmistakably clear 
that American business constitutes our first 
line of defense. 

If the present war in Europe has made 
no other fact clear, it has demonstrated 
beyond all doubt that adequate defense be- 
gins in the mind. This is the lesson to 
which this country, in its defense prepar- 
ations, must pay particular attention. We 
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would not regiment our youth as has been 
necessary in Germany and the other dic- 
tator countries but, in fairness to those who 
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may be called upon to be our future defend- 
ers, we must arm them with tools at least 
the equal of those of the enemy. 


Don’t Expect Inflation 


HAROLD M. FLEMING 
Condensed from Harper’s Magazine 


E have had three well-established or- 
thodox reasons for anticipating a 
substantial rise in prices and the cost of 
living—a sixty per cent mark-up in the 
price of gold, a long series of Treasury de- 
ficits, and a major war. 


Yet the commodity markets are now say- 
ing there isn’t going to be any inflation at 
all. Whereas the outbreak of the war last 
September sent prices kiting, the German 
break-through into France in May sent 
them tumbling, and they haven’t recovered. 


There are a number of reasons why they 
shouldn’t. No matter how close we get 
to the brink of war, or whether we even 
tumble into it, and no matter how far our 
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monetary stocks rise or how heavy the 
deficits we run, no such rise in commodity 
prices or living costs is likely in the next 
few ominous years as occurred from 1914 
to 1920. The reason is that we have a sur- 
feit of raw commodities, and of the means 
to produce them, far beyond anything in 
American history. 

For ten years before this present war we 
and the whole world with us except Ger- 
many and Italy had been making every 
effort to hold back commodity production. 
This would not have been so bad if the 
manpower in this excess-producing capacity 
had been diverted to something else. But 
it has not. The combined effect of world 
depression, quota systems, and crop-reduc- 
tion schemes has been to keep the excess 
capacity in existence, the excess farmers 
on the farm, the excess miners clustered 
hopelessly about the mines, and the excess 
factory workers on the WPA. Only in the 
field of highly skilled labor has capacity 
actually shrunk. 

On top of all this, the United States 
Treasury is now the largest owner of com- 
modities in all history. They already total 
a book-value of round a billion dollars. Be- 
fore “inflation” could set in all these stocks 
could be dumped into the market to hold 
down prices. 

Now comes a program for a hemisphere 
cartel to keep the Germans from economic 
penetration of South America with the 
fascist-controlled factory capacity of Eur- 
ope. The gist of the program is that the 
United States is to buy Latin America’s pro- 
duction of staples in which those countries 
specialize. Since there is no present mar- 
ket in this country for such commodities, 
they would presumably pile into the United 
States Treasury. Another gargantuan safe- 
guard against inflation. 

The greatest safeguard of all is the 
power of the United States government to 
control prices. Price control would begin 
in the next war where it left off in the 
last. 





War Challenges Life Insurance 


For a great many years this great insti- 
tution (life insurance) has been one of 
the main channels into which the surplus 
earnings of the Canadian people has flow- 
ed. Now it finds itself in competition with 
a war savings movement—a movement 
which has a more powerful impelling force 
behind it than any mere urge for personal 
security or the financial safeguarding of 
dependents. There is, therefore, obvious 
justification for some alarm about pros- 
pects for the life insurance business. 

The basis for this fear is that human na- 
ture is prone to take the easy way out. 
Instead of finding new ways of cutting 
down consumption, policyholders are _ in- 
clined to cut down their insurance or to 
draw upon some other form of savings 
built up in the past. People are not in- 
clined, generally, to regard insurance as an 
essential, or uncontrollable, expenditure. It 
ranks below mortgage payments. 

If insurance agents can persuade their 
clients to attempt “new” savings instead of 
this easy way out of their difficulties they 
wi'l be doing.a great service for Canada. 
The forty or fifty million dollars diverted 
to the war effort out of life insurance sav- 
ings would, obviously, not be new savings 
and would not, on balance, represent sav- 
ings from current consumption. The coun- 
try’s war effort will not benefit from such 
diversion, and the life insurance business 
will suffer harm. 

Life insurance companies in Canada re- 
ceive income from premiums and annuity 
considerations of more than $200,000,000 
per year, of which more than $105,000,000 
is available for investment in government 
bonds—a direct contribution to the war ef- 
fort. 

Some method must be found to produce 
new savings. It is the unessentials in life 
that Canadians must now forgo. And life 
insurance is certainly not one of the unes- 
sentials. 

How do new savings rise? Either by the 
foregoing of consumption or by a general 
rise in the national income, or both. It is 
to be earnestly hoped that in the present 
situation large savings will derive from 
both sources. Although certain lines of 
productivity will necessarily be curtailed 
during the war, the government will be 
taking such large quantities of other mater- 
iais that the net result will assuredly be a 
substantial increase in the national in- 
come.—Canadian Finance, Aug. 7, 1940. 


Canada’s Larger Role 


As a result of the war Great Britain will 
sustain material economic losses, and the 
standard of living of the population will 
decline. At the end of the war, therefore, 
an exodus of British people to the Domin- 
ions and colonies is bound to take place. 
Even in event of a German victory Canada 
would become either the center of a new 
British Empire or an independent country. 
Still relatively scantily populated, an in- 
crease in the number of people would be of 
great economic benefit to the Dominion. 

During and after the war the economic 
ties between the United States and Canada 
are likely to be strengthened. The two 
countries are in many respects economically 
complementary to each other, and there is 
much room for the expansion of trade be- 
tween them. Irrespective of the outcome 
of the war, Great Britain will not be in a 
position to furnish new capital for the fur- 
ther development of the Dominion and for 
the restoration of more normal economic 
conditions. The financial relations between 
Canada and the United States may there- 
fore become even closer in the future. 


At the end of 1937 American investments 
in Canada amounted to $3,932 million, 
$2,752 million in business enterprises and 
$1,180 million in provincial and municipal 
government bonds. It would seem that as 
long as the United States is willing to take 
Canada’s output of gold, to purchase the 
bulk of her newsprint, and as long as Amer- 
ican tourists are willing to visit Canada, 
the Dominion will have the wherewithal to 
pay interest on her obligations outstanding 
in this country and payable in United 
States dollars. Whether or not the Can- 
adian government will be able to repay the 
large amounts of principal coming due is 
unknown. 

From “Credit and Position of Canada’”’ by Dean 


John Madden, Director, Institute of International 
Finance. 


ef 


Another Successful Trust Research 
Week 


West Virginia recently had its Trust Re- 
search Week. Under the leadership of 
Gilbert T. Stephenson, meetings were held 
in Wheeling, Huntington, Charleston and 
Bluefield where, in cooperation with Insti- 
tute chapters, members of the Graduate 
School of Banking, trust associations and 
other interested groups the problems of 
trust research were discussed. 
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CHARTERED 18853 


United States Crust Company 
of New Pork 


Statement of Condition September 30, 1940 


RESOURCES 


Cash in Banks $ 85,602,872.98 
Loans 16,422,789.46 
Bills Purchased 7,473,277.84 
United States Treasury Bonds and Notes 21,850,000.00 
Other Bonds 9,899,250.00 
Stock in Federal Reserve Bank 840,000.00 
Bonds and Mortgages 5,794,674.01 
Real Estate 1,950,000.00 
Accrued Interest Receivable 310,253.77 


$150,143,118.06 


LIABILITIES 


$ 2,000,000.00 

26,000,000.00 

Undivided Profits 2,853,796.44 
AT Le 
Reserved for Taxes, Interest, Expenses, etc. _ 1,263,541.15 
Unearned Discount 2,064.21 
Dividend Payable October 1, 1940 300,000.00 


$150,143,118.06 


United States Government and other securities carried at $355,000 go puree to 
secure public deposits and for other purposes required by 
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Must Peace Ruin Capital? 


S most of the production and market indices rise to new high levels, under 
A the considerable spur of armament programs, we are continually cautioned 
by able and forthright observors against mistaking this upsurge for a lasting 
prosperity. The artificial nature of the stimulus and the inevitability of even- 
tual collapse of the war boom are painted in sombre colors, amid forebodings 
of “worse things to come” when the military pump-priming stops. 

The wasting character of such activity, upon resources, labor and capital 
alike, should by now be pretty well recognized. We are also coming to realize 
that war is destructive from the minute the first blueprints of armament are 
drawn, the first men drafted for service, to the extent that our natural resources, 
our capital (plants and tools) and our labor is diverted from production of con- 
sumer or capital goods. Estimates of $20 billion investment in the machines 
of defense during the next three or so years are cited as indications of the extent 
to which we must expect impoverishment (in addition to other costs—and deficits 
—of government). No-estimate can be made of the cost in man-power, either 
loss of time or possible life. 

After living in a national emergency ward for the past eight or ten years, 
one more “day of reckoning” seems, to say the least, a bit superfluous. But for 
good measure our economists and business leaders have thrown in another to 
coincide with and to embitter the sweet scent of Peace—when it comes. They 
give us three unpleasant alternatives: inflation; taxes or debt—perhaps a duke’s 
mixture of all three. In either case it looks like a bad harvest for past labor 
with considerable erosion of capital soil. Nor is the outlook for future labor 
much rosier, for we are warned that most of the plants and tools built for war 
material will be useless for peace-time production or consumption and we remem- 
ber too well the vast unemployment problem following demobilization in the last 
War. 

True enough, the equipment of armed forces have to be charged off the 
national wealth as soon as they are created; the loss of man-power from con- 
structive production can never be regained. But that should not mean that the 
nation as a whole must necessarily be worse off. The issue is whether we will 
take the cost out of our body economic by diversion, or whether we will increase 
our total effort enough to compensate. We have sufficient raw materials, and it 
has been happily suggested that we also have sufficient “idle men and idle money” 
to carry on at least our present living standards and in addition a 25% greater 
defense effort. The question is whether we can increase our energies and organ- 
ization for peace purposes as much as other nations have increased theirs under 
the impetus of war. 

It has been held impossible to readjust the great part of war-time facilities 
to popular use after the emergency, and certainly the problem has not been licked 
since the industrial revolution. Nor should those industries which invest in such 
special-purpose equipment be penalized, as the law begins to recognize (in the 
amortization provisions of tax laws). But the best of machines are constantly 
either outmoded or threatened with new improvements, even completely different 
processes and techniques, as the result of research in normal times. 

Planning for the readjustments which peace will bring is as important as 
that for war, and though only small, faltering steps in that direction have so far 
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been taken, they are enough to indicate that the problem need not be despaired 
of beforehand. Indeed, it must not be; for if we accept the idea that our economy 
has become so cumbersome that nothing short of war can any longer make it 
work, what is there left us but Hitler’s thesis that eternal war is man’s true 
destiny? 

Application of the technical research facilities now available to the develop- 
ment of new industry offer one line of attack; the creation of industrial commis- 
sions patterned after—or contiguous with—those for defense production offer an- 
other. It would appear to be to the interest of private enterprise and of investors 
to look this problem squarely in the face, without blushing in maidenly surrender, 
lest the necessity be so acute as to demand, in their default, more governmental 
planning. There is a defeatism toward peace which is just as vicious as that 
of war, and which is often father to the resulting troubles. The day has passed 
when capital can be protected by either the investing trustee or the industrial 
beneficiary alone, for the loss of value inherent in billions of dollars worth of 
plant, equipment and useful labor facilities will have a major effect on all capi- 
tal and income values, during the coming years. 


The Census and the Suburb 


6 ECENTRALIZATION” is the keynote of the 1940 census. Not a wild 

migration into remote corners of the country, but mainly to metropol- 
itan suburbs—the cities are flattening out, “shopping centers” are blossoming 
like a ring around rosy, and even the banks are “branching” out (where per- 
mitted), but for “home accommodation” service, not commercial or trust business. 
What does this imply for trust service? 

The best authorities agree that trust service, to progress, yes even survive 
in a democracy, must be made accessible to all in need and able to afford it. 
But can capable, efficient service be rendered by banks with capital of less 
than $100,000, where gross earnings average anywhere from $318. to $1,158 
per year for the whole trust department? That does not even equal the salary 
of a single bookkeeper; and this is no job for part-time dilettantes. 

One answer is provided by the centralization of investment, tax, and other 
continuous or technical work, in suitably staffed central offices as can be done 
through branch banking facilities. Another solution is the “correspondent” 
agency relation between small unit banks and a correspondent bank having an 
adequately manned and equipped trust set-up. The figures for national banks 
are interesting: on June 30, 1938, they showed 364 branches with active trust 
departments, holding total assets of $657,927,000—an average of less than 
$2,000,000 each. Only when this volume is reached, according to the comptrol- 
ler’s report, do gross earnings equal the pay of one full time executive (with 
enough for stenographic work perhaps in the small towns). 


Efficient Trust Service 


HE question affecting fiduciary services is not one of state-wide or “trade- 

area” branch banking; the concern here is with making them accessible, 
efficient and mutually profitable in those communities which cannot now afford 
them except as a sideline. Our Canadian friends believe that their system of 
Dominion-wide trust institution branches has worked most successfully, but 
the legal, tax and operating difficulties would doubtless be multiplied beyond 
any advantage for interstate trust branches in the States. The twilight zone 
lies between, and can be determined only on the basis of serviceability to the 
customer. On one side, this is a technical business fraught with national in- 





395 


terests and potential liabilities; on the other, it is a personal type of service 
which can not be run like an insurance company from a distant head office. 

One thing is certain, in these days of greatly increased duties and greatly 
decreased investment returns, with consequent narrowing of the “profit” mar- 
gin: unnecessary duplication of facilities or overhead is uneconomic and dan- 
gerous to both trust company and trust beneficiary. In consideration of the 
branch banking question, or legislation, trust departments have a real interest. 
A comparison of the results—in earnings, investment record, facilities and 
good-will (as measured in part by new business)—between branch and unit 
trust departments in the same localities should some day be possible, and would 
provide better answer than all the theoretical fulminations with which the 
branch issue is now beclouded. 

Meantime it is sincerely to be hoped that the public will have the chance 
to choose between independent and branch banks on the basis of free competi- 
tion, and remembering that complete control of any wide area by a single bank 
or small group could lead to an unhealthy control. Monopoly is not the demo- 
cratic way in finance, but neither is the laissez-faire policy which permits un- 
economic and inefficient banks to continue under artificial protection of re- 
strictive laws. It is especially dangerous to a business as complicated as that 
of the fiduciary, involving investment and legal considerations which go far 
beyond the sphere of local knowledge. 


Our First Service 
“The Washington administration has 
waged so ruthless a war on private enter- 
prise that the United States is actually 


leading the world back into the trough 


of depression. The effect has been to 
range the Executive of the United States 
against all the great wealth-producing 
agencies of the capitalist system. 
“Further, even in time of peace the 
economic and financial policy of the 
United States may exercise an appre- 
ciable check upon the war preparations 
of potential aggressors.” 
Winston Churchill in 1937 


“Economic and financial disaster in the 
United States not only depresses all sis- 
ter countries but weakens them in those 
very forces which might either mitigate 
the hatreds of races or provide the means 
to resist tyranny. The first service 
which the United States can render to 
world causes is to be prosperous and well 
armed. 

“The warfare between big business 
and the Administration continues at a 
grievous pitch. These great forces do 
not seem to realize how much they are 
dependent upon one another. The Pres- 
ident continues blithely now to disturb, 
now to console business and high finance. 
He blows hot, he blows cold, and confi- 


dence does not return. Party politics in- 
vade every aspect of economic life.” 


Winston Churchill in 1938 


In May, 1940, nine months after Eng- 
land engaged in war, Mr. Churchill was 
chosen as Prime Minister. 


a 
Who Said It? 


“For three long years the federal govern- 
ment has been on the road toward bank- 
ruptcy. I point out to Congress the pro- 
found effect of this fact (the $5,000,000,000 
deficit accumulated by the Hoover admin- 
istration) upon our national economy. It 
has contributed to the recent collapse of 
our banking structure. It has accentuated 
the stagnation of the economic life of our 
people. It has added to the ranks of the 
unemployed. Our government house is not 
in order, and for many reasons no effective 
action has been taken to restore it to 
order. 


“Upon the unimpaired credit of the 
United States Government rests the security 
of insurance policies, the activity of indus- 
trial enterprises, the value of agricultural 
products, and the availability of employ- 
ment. The credit of the United States Gov- 
ernment definitely affects these fundamental 
human values. It, therefore, becomes our 
first concern to make secure the foundation. 


National recovery depends upon it!” 
Pres. Roosevelt in message to Congress, Mar. 10, 1933. 





N open forum discussion on the prob- 

lems of smaller trust departments 
will be one of the new features of the 
Eleventh Mid-Continent Trust Confer- 
ence of the American Bankers Associa- 
tion to be held at the Hotel Stevens in 
Chicago, November 7 and 8 with Corpor- 
ate Fiduciaries Association of Chicago 
as host. The program, which will also 
cover public relations, insurance prob- 
lems for fiduciaries, taxation trends, in- 
vestments, and a “Question-Box Period,” 
was announced by Trust Division Presi- 
dent Carl W. Fenninger, vice president, 
Provident Trust Company, Philadelphia, 
as follows: 


Thursday Morning 


Greetings from Oliver A. Bestel, president, 
Corporate Fiduciaries Assn., and vice 
president, First National Bank of Chi- 
cago; P. D. Houston, president, A. B. A., 
and chairman, The American National 
Bank, Nashville, Tenn; and Mr. Fen- 
ninger. 

Trust Compensation from Customer’s Point 
of View—Gilbert T. Stephenson, director 
of Trust Research, The Graduate School 
of Banking. 


Afternoon 


Public Relations—Towner Phelan, vice 
president, St. Louis Union Trust Com- 
pany. 

Insurance Problems of Fiduciaries—Cooper 
D. Winn, Jr., insurance manager, Guar- 
anty Trust Company of New York. 

Taxation Trends—Louis S. Headley, vice 
president, First Trust Company of Saint 
Paul. 

Problems of Smaller Trust Departments— 
C. D. Seftenberg, vice president, Oak 
Park (Ill.) Trust & Savings Bank. 

Open Forum discussion on Problems of 
Smaller Trust Departments. 


Annual Banquet 


The Bank, the University, and the Public 
Welfare—Franklin Bliss Snyder, presi- 
dent, Northwestern Univ., Evanston, Il. 


Friday Morning 


Acting on Advice of Counsel—Edward M. 
Cox, trust officer, First National Bank, 
Kansas City, Mo. 
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Preview of Mid-Continent Trust Conference 


Problems in Operating a Going Business— 
Thomas H. Beacom, Jr., assistant vice 
president, The First National Bank of 
Chicago. 

A Few Observations on Banks and Trust 
Companies by a Stranger—Hon. Evan A. 
Evans, presiding judge, United States 
Circuit Court of Appeals, Seventh Cir- 
cuit, Chicago. 


Afternoon 


Question-Box Period, presided over by Sam- 
uel C. Waugh, executive vice president 
and trust officer, The First Trust Com- 
pany, Lincoln, Neb. 


Operating Problems—Charles E. Clip- 
pinger, assistant secretary, Continen- 
tal Illinois National Bank and Trust 
Company, Chicago. 

Investments—Donald C. Miller, vice 
president, Harris Trust and Savings 
Bank, Chicago. 

New Business and Advertising—Harve 
H. Page, second vice president, The 
Northern Trust Company, Chicago. 

Taxation—Edward H. McDermott, at- 
torney, Chicago. 

Legal Questions and Decisions—Profes- 
sor Merrill I. Schnebly, College of Law, 
University of Illinois. 


New Trust Association Formed 
In Indiana 


A group of Indiana banks and trust com- 
panies have organized the Indiana Trust 
Association, which will eventually merge 
with the Indiana Bankers Association and 
serve as a clearing house for the trust 
problems of banks in the state. At a meet- 
ing, held recently in Indianapolis, L. A. 
Lundquist, trust officer of the Old National 
Bank of Evansville, was elected president; 
C. W. Dannenfelser, trust officer, Fort 
Wayne National Bank was elected vice pres- 
ident, and Reily Adams, Secretary of the 
Security Trust Company of Indianapolis, 
secretary. R. Floyd Searer, assistant trust 
officer of the First Bank and Trust Com- 
pany of South Bend and W. T. Tichenor, 
vice president and trust officer of the Terre 
Haute First National Bank were named 
members of the executive committee. 





Some Recent Trends in the Law of Trusts 


New Frontiers of Trust Investment Law 


MAYO A. SHATTUCK 
Haussermann, Davison & Shattuck, Boston 


HE practice of the law, and its 

study, must be a terrific chore to 
the person who doesn’t find a way of 
getting a “kick” out of it. I can’t im- 
agine how any man can stick at the 
everyday routine of office work, research 
and teaching when his heart is really in 
something else. But even the most con- 
tented among us, indeed, have some- 
thing of a wandering eye, and my guess 
is that there are very, very few of us 
who have never experienced that “fed 
up” feeling, that sense of futile occupa- 
tion with minutiae, which has driven 
many a good man from the Law. 

While I hope that I may be recognized 
as a better lawyer than physician, I 
nevertheless venture to begin these com- 
ments with a prescription. For that 
“run down” feeling, try some “home- 
work,” and as homework study complete- 
ly, inside and out, some comparatively 
simple but excellent small text in a field 
which appeals to you naturally. If you 
don’t end up by feeling refreshed, in- 
vigorated and distinctly pleased with 
yourself, I shall miss my guess! 

One of your first pleasures will be to 
realize that you have learned a lot. Then 
you will begin quarreling, ever so slight- 
ly, with the ideas you find 
expressed in your subject, 
eventually you will be in- 
spired with a Yankee de- 
sire to do some tinkering 
with it, and finally you are 
apt to wind up by creat- 
ing something, most prob- 
ably something that you 
never thought in the world 
you could do. And, all in 
all, it will be the biggest 
“kick” in years. It may 
even be, you finally say to 
yourself, that law treatises 
get written that way in the 
first place, just some ordin- 
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ary citizen becoming interested and fin- 
ally getting so interested he couldn’t 
let go. 


Delving into Loring 


EARS ago I became interested in 

Loring’s little Trustee’s Handbook. 
It pleased me, because it seemed so stuff- 
ed with multicolored bits of legal twine. 
It had about it a certain homely author- 
ity, as though written by a man who 
knew what he was talking about. I de- 
cided that I would annotate it, some day, 
for my own private purposes, and as the 
years rolled by my copy became marked 
and dogeared from cover to cover. Then, 
suddenly, I was asked to revise it and 
now that the job is done I can honestly 
report that I’ve had more fun than can 
possibly be imagined. 

And I certainly can now see, very 
clearly, why it is that the lawyers of 
nearly two generations have carried the 
little book with them, in their pockets, 
for a bit of collateral reading or for use 
in the Probate Court, and why it is that 
juniors in the law offices and even teach- 
ers in the law schools have had a way 
of beginning their searches on trust 
questions by having a look at Loring. 
The magic is that the lit- 
tle book has always given 
a stimulating and practical 
thumbnail sketch of a fas- 
cinating branch of the law. 

Trusts can hardly be 
equalled for human inter- 
est. The subject matter of 
every trust is of close and 
almost domestic concern to 
some good householder. 
Moreover, from the theo- 
retical viewpoint, the pecul- 
iar concept of division of 
legal and equitable titles 
makes the game of analy- 
sis just varied enough to 
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be constantly fresh. What a pleasant 
thing it has been, for example, to test 
the modern validity of Loring’s original 
statement that the Beneficiary has no 
property right—but possesses merely a 
personal action against the trustee! And 
what a panorama of new business aris- 
ing long since 1898 in the whole sector 
of living and insurance trusts! 


It is safe to say that courts and legis- 
latures have not marked time since Lor- 
ing’s day; indeed the pace has become 
more and more rapid even during the 
thirteen years which have passed since 
the Fourth Edition. The developments 
during this period have been so numer- 
ous, in fact, that it required a deal of 
refining to keep the revised Handbook 
at handbook size. Certain of the trends 
shown in those new developments were 
pa~ticularly interesting to me—perhaps 
the, may be to others. 


Influence of Restatement and Scott 


ARODOXICALLY enough, the most 

significant developments seem to 
have come, not from the courts or from 
the legislatures, but rather from the 
scholars. I make especial reference to 
the American Law Institute’s Restate- 
ment of Trusts, with its local annota- 
tions, and to Professor Austin W. Scott’s 
Scott on Trusts. These are both monu- 
mental works which will undoubtedly 
serve as landmarks for years to come. 
They provide not only an excellent col- 
lection of authorities but also a ration- 
ale of the law which goes far toward 
charting a course through those fields 
not yet fully explored by judicial deci- 
sion. My guess is that the future course of 
the law of Trusts will be influenced more 
by the Restatement and by Scott’s trea- 
tise than by all the judicial decisions 
handed down during the last thirteen 
years. Certainly the current Trusts de- 
cisions are full of citations to these two 
authorities, which bid fair to bring about 
a uniformity in the law of the various 
states far beyond that to be found in 
most fields. Naturally in my work of 
revising Loring I have been especially 
grateful for the opportunity to make 
reference to these two sources for a 
fuller discussion of some of the more 
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theoretical matters which could not be 
fully treated in the Handbook. 

By this eulogy I don’t mean to imply 
that all that remains to be done in the 
solving of Trusts problems is to refer 
to the proper section number of Scott 
or the Restatement. It is what the 
courts say and do that really counts and 
since the crash of 1929 disgruntled bene- 
ficiaries have given the courts plenty of 
opportunity to speak. Logically enough, 
a great many decisions have dealt with 
investment problems and it is of the 
trends in this field that I want to speak 
first. 


New Wrinkles in Old Cloth 


ERE we find very little in the way 

of the enunciation of new princi- 
ples. On the contrary there has been a 
continual reaffirmance of the fundamen- 
tal rules governing the conduct of the 
trustee in making investments. The 
standard by which the trustee’s judg- 
ment in the handling of investments is 
measured continues to be that of a rea- 
sonably prudent man caring for his own 


investments, with an eye to security 


rather than speculation. Accordingly, 
he is under no duty to follow the stock 
ticker as a speculator, but he must keep 
abreast with the financial status of con- 
cerns in which trust money is invested. 

Rather it is in the application of these 
principles to the new situations pre- 
sented by a changing investment world 
that the courts have made their contri- 
bution. Take for example, the obviously 
salutary rule that trust investments must 
be reasonably diversified. In an attempt 
to attain this end in smaller trust funds 
many corporate trustees have resorted 
to participating or fractional mortgages. 
It was forcibly argued that this type of 
investment permitted diversification with 
a quality of security not otherwise avail- 
able to the small trust. But by using 
this method trustees have tended to en- 
croach upon the rule against the com- 
mingling of trust funds. Much more 


significant than this has been the prac- 


1. Matter of Clark’s Will, 257 N. Y. 132, 177 
N.E. 397 (1931); Estate of Dreier, 204 Wis. 
221, 235 N.W. 439 (1930); Creed v. MacAleer, 
275 Mass. 353, 175 N.E. 761 (1931). 
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is engaged primarily in facilitating 
wholesale distribution and retail 
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General Motors Corporation and 
its world-wide affiliates: CADILLAC, 
LA SALLE, BUICK, OLDSMOBILE, 
PONTIAC, CHEVROLET automobiles; 
FRIGIDAIRE appliances for refrig- 
eration and air conditioning; 
DELCO lighting, power 
and heating equip- 
ment; GMC trucks; 
BEDFORD, VAUX- 
HALL and other 


ACCEPTANCE 


GENERAL 
MOTORS 


INSTALMENT 
PLAN 


CORPORATION 


foreign made automotive vehicles. 

The business consists of invest- 
ments in self-liquidating credits, 
widely diversified as to region 
and enterprise, capital employed 
being in excess of $80,000,000. 

In obtaining short term accom: 
modation, GMAC issues one stan- 
dard form of note. This obliga- 
tion it offers to banks 
and institutions, in 
convenient maturities 
and denominations at 
current discount rates. 


These NOTES are available, in limited amounts, upon request. 
EXECUTIVE OFFICE NEW YORK - BRANCHES IN PRINCIPAL CITIES 


tical objection that these participation 
interests are deficient in marketability. 


Naturally enough, these conflicting 
considerations have produced conflicting 
decisions. Massachusetts and Illinois? 
courts voiced a somewhat cautious ap- 
proval, while Connecticut and Pennsyl- 
vania® found this type of investment im- 
proper, all in the year 1936. New York 
has condemned this device by legislative 
enactment. Apparently we must wait a 
while longer before the pragmatic test 
of the common law determines whether 
the participating mortgage is an allow- 
able device in trust investments. 


Investment Trust Shares—Their Status 


CLOSELY related problem which is 
causing many a thoughtful trustee to 


2. Springfield Safe Dep. & Trust Co. v. First 
Unitarian Society, 293 Mass. 480, 200 N.E. 
541 (1936); In re Talla’s Estate, 362 Ill. 621, 
1 N.E. (2d) 50 (19386). 

. Chapter House Circle of King’s Daughters v. 
Hartford Nat’l Bank & Trust Co., 121 Conn. 
558, 186 Atl. 543 (19386); Guthrie’s Estate, 
320 Pa. 530, 182 Atl. 248 (1936). 

4. N. Y. Banking Law, s. 188. 


ponder is that of the advisability of pur- 
chasing shares in commercial investment 
trusts. Naturally this problem is not 
pressing in those states where invest- 
ment in securities is closely -controlled 
by statute, but in jurisdictions like Mich- 
igan and Massackusetts where trustees 
are granted a broad discretion this in- 
vestment trust problem presents a real 
controversial issue. Amazingly enough 
the question has not yet been adequately 
passed upon by any court, but that makes 
the issue none the less urgent. On the 
contrary, if the arguments of the sales- 
men are sound the diversification of in- 
vestments, plus the expert management 
offered by this device, make investment 
trust shares an ideal solution to most 
of the investment problems of. the trus- 
tee of a small fund. 

But against these advantages must be 
balanced certain technical objections, 
such as the delegation by the trustee of 
his fundamental duties of administra- 
tion as well as the matter of the com- 
mingling of trust assets already mention- 
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ed in connection with participating mort- 
gages. To my mind these objections are 
superficial in themselves. Much more in 
point are certain practical disadvantages 
of the investment trust. The first arises 
from the duplication of management 
fees. The investment trust must, of 
course, impose a charge for its manage- 
ment and with attendant operating 
charges the total load generally amounts 
to at least 10% of gross income and, 
in some instances, it is much higher 
than that. The trustee himself would 
normally impose a further charge of 
about 5% of net income for his own 
services. Even assuming that the income 
return from the investment trust shares 
is adequate, there is some question 
whether the trustee should be permitted 
to make a charge for his services when 
apparently the management has already 
been done by another. 


The second disadvantage lies in the 
somewhat unsavory record of investment 
trusts as a whole. The Securities and 
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Exchange Commission investigation 
demonstrated that in the past there has 
been an unduly high proportion of in- 
vestment trust officers who failed to rec- 
ognize that the trusts were supposed to 
be administered for the benefit of the 
shareholders. Perhaps the sins of the 
black sheep should not be visited upon 
the many conscientiously run investment 
trusts. Again it may mean that courts 
will consider that the investment trust 
device has not yet been perfected to the 
point where it should be used in ordinary 
trust investment. 


As the investment world changes trus- 
tees must adapt themselves to those 
changes, taking advantage of the good 
and avoiding the bad as best they can. 
It seems fair to predict that the invest- 
ment trust device, in some form or 
forms, is here to stay and that it will 
eventually perform a useful function as 
a source of investment for trustees. Ac- 
cordingly, it seems fair to predict that 
most courts will eventually sanction this 
type of investment, at least under some 
circumstances. However, I suspect that 
the trustee of the large fund, who can 
obtain adequate diversification without 
resorting to this device, may be subject 
to some limitation in the purchase of in- 
vestment trust shares. Secondly, I feel 
sure that the trustee will be held to a 
high standard in the selection of the 
type and caliber of the investment trust 
or trusts in which he makes his pur- 
chases. Of course, the grantor can easily 
settle most of these problems by specif- 
ically authorizing the purchase of invest- 
ment trust shares. In the absence of 
such an authorization and until such 
time as the courts or the legislatures 
answer these questions, many trustees 
will prefer not to run the risk of guess- 
ing wrong. 


Closely related to the investment trust 
problem is the question of the propriety 
of employing investment counsel. Here, 
too, there is little or no authority to rely 
upon. Yet it is perfectly clear that in- 
vestment problems have become increas- 
ingly complex and that investment coun- 
sel fulfill a real function in society. 
Hence it seems only fair to conclude that 
under proper circumstances a trustee 





should be permitted to seek the advice 
of an investment specialist just as he is 
permitted to consult a lawyer or legal 
specialist. 


Effect of “Finality” of Lower Court 
Decrees—Overcaution 


T is the habit of many lay persons to 

criticize trustees because of their dis- 
inclination to take any sort of risk in 
making an investment; the argument is 
often heard that trustees are more in- 
terested in protecting their own skins 
than in doing even an ordinarily intelli- 
gent job for the trust. This may be 
true, in part, but there is adequate rea- 
son for the phenomenon. The reason lies 
in the power of the lower court and the 
practical finality of its findings. In this 
respect the decisions of the upper court 
are almost illusory. Indeed, the same 
court which solemnly states that a trus- 
tee is not to be criticized for using the 
judgment of a man of prudence and in- 
telligence in making a permanent invest- 
ment of his funds will announce, in the 
very next decision, that the lower court 
surcharge of some unfortunate fiduciary, 
is not to be disturbed unless it is plain- 
ly wrong. ; 

Small wonder, therefore, that trustees 
are careful. A little bit of delegation 
here, of lack of diversification there, a 
trace of speculation in the other place, 
and there emerges a surcharge in the 
Probate or Surrogates Court, with no 
more chance on appeal than the proverb- 
ial snowball in the nether regions. The 
sketchy records of lower courts, the na- 
tion over, are studded with these situa- 
tions and even these cases are not fully 
illustrative since many of these matters 
are settled entirely out of court. 


Higher Standard for Professional 
Trustees? 


NOTHER trend which has manifest- 

ed itself recently relates to the 
standard of care required of corporate 
or business fiduciaries. The duty of the 
trustee generally in dealing with trust 
property is to exercise such care and 
skill as a man of prudence, discretion 
and intelligence would exercise in the 
management of his own affairs. Under 
modern practice, the business or corpor- 
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ate trustee often advertises a special fit- 
ness and holds itself out as possessing 
particular qualifications to assume re- 
sponsibility for the property of others. 
Such advertisements may inferentially, 
at least, give the impression that a high- 
er standard of care will be assumed by 
the business fiduciary than ordinarily 
would be expected of a lay person. It is 
not clear yet whether such an announce- 
ment by way of advertisement or other- 
wise will lead to the imposition of a 
standard of care different or higher than 
that ordinarily imposed, but there are 
indications that an advance in the law 
may be made in this direction. 


5. In re Estate of Busby, 288 Ill. App. 500, 6 
N.E. (2d) 451 (1937); In re Cross’ Estate, 
115 N. J. Eq. 611, 172 Atl. 212 (1934); Mat- 
ter of Clark’s Estate, 136 Misc. 881, 242 N. Y. 
Supp. 210 (N. Y., 1980) rev. 257 N. Y. 182, 
177 N.E. 397 (1931); Linnard’s Estate, 299 
Pa. 32, 148 Atl. 912 (1980); Estate of Allis, 
191 Wis. 23, 209 N.W. 945, 210 N.W. 418 
(1926) ; 30 Columbia L. Rev. (1930) 1166. 
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The Conflict of Life Tenant and 
Remainderman 


ECENT decisions have thrown much 

needed light on the rules govern- 
ing the allocation of receipts and ex- 
penses between principal and income. 
Depressed times have rendered unpro- 
ductive many trust holdings and trus- 
tees, although under a duty to sell, have 
in many instances been forced to hold 
unproductive property in their portfol- 
ios. Taxes and carrying charges con- 
tinue and the trustee is faced with the 
problem as to allocation of these expenses 
between successive beneficiaries. The 
life tenant has a reduced income and 
believes it is unfair that the burden be 
placed upon him. The remaindermen 
object to sending good principal after 
bad. 


In the past thirteen years there have 
been a few important cases on this sub- 
ject which have removed some of the 
hazardous guesswork in which trustees 
have been forced to indulge. In Massa- 
chusetts the Supreme Judicial Court 
recently handed down two decisions 
which helped immeasurably in the solu- 
tion of this problem. In Harvard Trust 
Company v. Duke® it was decided that 
where there was no intent shown in the 
trust instrument and where property 
which was productive when first held, 
becomes unproductive, taxes and carry- 
ing charges are to be paid out of prin- 
cipal. Until this decision, the Court had 
persisted in constructing an intention of 


6. Mass. Adv. Sh. (1939) 1935. 
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the testator from instruments and cir- 
cumstances that gave no plausible basis 
for doing so. 

Following the Harvard Trust Co. v. 
Duke decision, the Massachusetts court 
was faced with a situation slightly dif- 
ferent. In Springfield Safe Deposit and 
Trust Company v. Wade® the trustee 
had held a note secured by a mortgage 
on real estate. The obligor defaulted 
and the trustee foreclosed and bought 
in the property. After renting the prop- 
erty for a short time at a loss, it was 
sold. The trustee then sought instruc- 
tions as to disposition of the proceeds. 
The court applied the Duke Case to order 
all losses charged against principal. It 
then ordered that a portion of the pro- 
ceeds be allocated to income to reim- 
burse the life tenant for the loss of in- 
come suffered while the trustee was hold- 
ing the property in an unproductive 
state pending an opportunity for a fav- 
orable sale. It is interesting to note 
that in both these cases the court relied 
heavily upon Scott and the Restatement. 


The Pennsylvania Court, speaking on 
this same subject of receipts and ex- 
penses on unproductive property, recent- 
ly adopted a rule which is not nearly as 
favorable from a standpoint of practical 
trust administration. In Levy’s Estate® 
it was held that all fixed formulae are 
to be abandoned in Pennsylvania and 
that questions of allocation “should be 
determined by considering the equities 
in each case.”!® This golden rule ap- 
proach seems to require the trustee 
either to procure the assent of all inter- 
ested parties or to resort to litigation 
in almost every instance. 

There are still important questions to 
be answered in this field of allocation. 
Will the result be the same if the prop- 
erty is unproductive at the inception of 
the trust? Will the same rules apply 
if the trust is an irrevocable inter vivos 
trust? The decisions to date have been 
based upon unproductive real estate. 
Will the result be the same where per- 
sonal property is involved?! 


7. See for example Creed v. Connolly, 272 Mass- 
241 (1930). 

8. Mass. Adv. Sh. (1940) 43. 

9. 383 Pa. 440, 5 Atl. (2d) 184 (1939). 

10. P. 443. 





Trust Frontiers 


HESE are but a few of the new 

developments in the Trusts field, but 
to me they are particularly interesting 
ones. As you will have noticed, most 
of these relate to investment problems, 
more especially to the problem of the 
trustee in adjusting himself to the new 
situations presented by a changing 
world. This means that I have been 
dealing with the frontiers of Trust law, 
where courts have only partially marked 
the trail. 


Quite properly, most trustees prefer 
to avoid any unnecessary contact with 
these hazy frontiers. Yet sometimes 
this contact is unavoidable and at other 
times, the alert and intelligent trustee 
should take advantage of the full lati- 
tude offered by the last frontier outpost. 
In any event, it is always more intrigu- 
ing to speculate about the law of tomor- 
row rather than to continually look at 
the law of the day before yesterday. 


11. This problem has been approached in a few 
recent cases. See Matter of Winthrop, 6 N. Y. 
Supp. (2d) 539 (1938); Rhode Island Hospital 
Trust Co. v. Tucker, 52 R. I. 277, 160 Atl. 465 
(1932); Matter of Clarke, 166 Mise. 807, 3 
N. Y. Supp. (2d) 60 (1938); Matter of Otis, 
276 N. Y. 101, 115 A.L.R. 875 (1987); Matter 
of Lander, 162 Misc. 201, 294 N. Y. Supp. 58 
(1937); Title Guarantee Loan and Trust Co. 
v. Woodward, 191 So. 363 (Ala. 1939). 


Recent Internal Revenue Rulings 


Three very significant rulings by the Com- 
missioner of Internal Revenue have been 
published within the past few weeks. One 
dealing with the taxation of possibilities of 
reverter, is mentioned elsewhere in this 
issue.* The second (1940-40-10439, Mim. 
5109) clarifies the application of Federal 
estate and gift taxes to United States Sav- 
ings Bonds. The third (1940-40-10441, T.D. 
5010) at some length redefines the various 
aspects of transfers subject to a reserved 
power, with respect to imposition of the 
Federal gift tax. We strongly urge care- 
ful reading of all three. 


Other rulings in recent months include: 


The income of a testamentary trust for 
the period from the beginning of the tax- 
able year to the date within that year when 


*See page 469. 
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a beneficiary becomes entitled to his share 
of the trust incomes without restriction, is 
taxable to the beneficiary.—I. T. 3367 (1940- 
16-10236) 


Where property is bequeathed to a re- 
ligious, charitable, etc., organization and ~ 
the legatee organization assigns or surren- 
ders a part of the property pursuant to an 
agreement with the decedent’s heirs settling 
a controversy affecting the amount of the 
bequest, the value of the property so as- 
signed or surrendered in favor of the con- 
testing heirs does not pass to the legatee 
organization under the will. Accordingly, 
the value of that part assigned or surren- 
dered is not deductible in determining the 
net estate-—E. T. 17 (1940-22-10272). 

A “stock bonus, pension, or profit-sharing 
plan of an employer for the exclusive bene- 
fit of some or all of his employees” is a de- 
finite written program and arrangement 
communicated to such employees, solely de- 
signed and applied to enable such employ- 
ees to share in the capital or profits of such 
employer’s trade or business or to provide 
for the livelihood of such employees upon 
their retirement from employment. A 
“trust forming part of a stock bonus, pen- 
sion, or profit-sharing plan” is a trust 
formed and availed of solely to aid in the 
proper execution of one of the plans defined 
in the preceding sentence. This phrase in- 
cludes only trusts created for the exclusive 
benefit of employees, and does not include 
devices for distributing profits to share- 
holders. All the surrounding and attend- 
ing circumstances and the details of the 
plan will be indicative of whether it is a 
bona fide stock bonus, pension, or profit- 
sharing plan for the exclusive benefit of 
employees within the meaning of section 
165.—T. D. 4973 (1940-24-10294). 
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Functional Design for Trust Operations 


Part II:* Program for Economy in Real Estate, Tax, 
and Other Units 
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EAL estate is, and seems destined 

to continue to be, our costliest type 
of trust asset and mortgages the next 
costliest. Actual cost figures averaged 
for a small group of trust companies in 
an Eastern City show the cost of collect- 
ing income on a block of bonds to be 
$.49 as against $1.93 for collecting a 
rent. 

Apparently the only certain way to 
reduce the overhead in the real estate 
division is to sell real estate, whether 
inherited or acquired by foreclosure, at 
such time as it can be liquidated at a 
reasonable value. 


Unfortunately, a satisfactory market 
does not always exist for all classes of 
real estate and we find ourselves in a 
management position. There appears to 
be an increasing tendency to entrust 
this management to experienced real 
estate agents. It is not uncommon for 
a large trust department to hold title 
to five or six thousand properties for 
which repair items may total twenty 
thousand annually. At the same time 
fifty to sixty percent of these items may 
average less than $15 in amount, and 
experienced agents would be qualified to 
handle such repairs at a worthwhile sav- 
ing in expense to the fiduciary. Many 
courts permit the trustee to receive a 
regular trust commission in addition to 
the real estate agent’s charge for col- 
lecting rents, and some states enjoy an 
enabling statute. 


If the Real Estate Division is large, 
there should be established Divisional 
Units such as Management, Mainten- 
ance, Construction, Insurance, Tax, Ren- 
tal, Settlement, Collection, and Account- 
ing. This set up permits a fixation of 


*Part I appeared in the July issue at page 27. 


duties, division of responsibility, and 
more rigid control. 

In the case of both mortgages and 
real estate, improved methods and mod- 
ern records and mechanical devices 
should be utilized. Addressing ma- 
chines, employed in other units, can be 
used in the preparation of interest and 
rent bills and internal records. The 
same is true of duplicating machines. * 
Use of form letters is advisable when 
requesting tax receipts, payment of de- 
linquent principal and interest, and send- 
ing out extension agreements. 


- Some companies are enhancing super- 
vision by introducing the administrator 
system; that is to say, all mortgages 
and real estate in a particular trust ac- 
count are assigned to one administrator, 
who is given an opportunity to become 
familiar with the circumstances and con- 
ditions surrounding the individual ac- 
count. The administrator also collab- 
orates with the investment reviewer for 
the particular estate; well rounded asset 
supervision is thus obtained. 


Tax Department 


ABULATING or duplicating equip- 

ment, if available, should be employ- 
ed for tax work. The analysis and cod- 
ing of income charges and credits should 
not be permitted to accumulate until the 
year end. Coding should be done daily 
by an experienced or senior tax man and 
passed along to the Tabulating Unit. 
Trial balances are taken by the Tabu- 
lating Unit at intervals of three months 
and checked with the cash ledger bal- 
ances, and another trial can be run on 
November 30, so that only one month’s 
work remains to be proven at the end of 
the year. 


405 
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Sales of trust assets should be sent to 
the Tax Unit daily so that capital losses 
and gains can be determined and record- 
ed on a current basis. At the end of the 
year the Tax Unit is promptly furnished 
with a tabulated list of all income and 
deduction items for each account prop- 
erly classified according to code number 
and with capital gains and losses al- 
ready determined, and preparation of 
Fiduciary Returns can be started. The 
Tax Unit is now ready for the carefully 
selected group of employees who have 
been trained in a systematic manner dur- 
ing the year. 

In our own institution we were able 
to complete the preparation of 1939 Fi- 
duciary Returns in three nights, by 
using fifty-nine employees three hours 
each night. During the 1939 Income 


Tax period we prepared 10,862 various 
tax returns and 7,472 income tax inform- 
ation letters, with a total of 13,515 hours 
spent on the work. 

Trust institutions which are not large 
enough for tabulating equipment can 
follow the program just outlined by us- 
ing a modern type of analysis machine, 
and either a specially designed card or 
analysis sheet could be used for prepar- 
ing a complete income tax record of each 
account. 


TRUSTS and ESTATES—October 1940 


Personal Property and Death Taxes 


E have adopted a card record in 

the Tax Unit for personal property 
taxes which gives the information rela- 
tive to each account as to whether it is 
taxable or non-taxable and the reasons 
therefor, whether the account is included 
in our blanket return or made individu- 
ally, in addition to the county or coun- 
ties in which the returns must be filed. 
This card is designed to cover a period 
of ten years. The lists of all securities 
are promptly prepared by the Tabulat- 
ing Unit, and the market prices are in- 
serted by experienced investment men. 
The lists are then returned to the Tab- 
ulating Unit where the necessary exten- 
sions and computations are made by 
multiplying equipment. 

In the case of state inheritance and 
federal estate taxes, we have obtained 
our best results by having each tax 
administrator become responsible for 
these classes of taxes affecting each es- 
tate. A new estate is immediately as- 
signed to a senior tax man who is respon- 
sible for the administration or inheri- 
tance, estate, and gift taxes for this 
particular account. We have a tax con- 
trol record giving the essential facts 
relative to each estate which is a quick 
reference as to the administration of the 
taxes involved in the estate. We also 
have a detailed statement of duties to 
be checked as they are completed, and 
in this way we have control of the pro- 
cedure in administering death taxes. 


Inasmuch as the tax load seems likely 
to increase as time goes on, it is most 
important that operating committees 
make a careful study of methods and 
procedure presently employed in their 
tax departments. Thus, tax work can 
be done efficiently and economically by 
using modern equipment, systematically 
controlling the work, and properly train- 
ing a selected group of your own employ- 
ees to be used during the “tax rush” 
period. 


Docket Division 


URING recent years most trust 
companies, large or small, have 
maintained a docket record in some form 





or other which contains essential inform- 
ation so set forth that it would not be 
necessary to refer to the trust instru- 
ment or legal folder to obtain informa- 
tion as to capacity, powers of trustee, 
etc. The majority of trust institutions 
now find it necessary to augment this 
record so as to constitute a comprehen- 
sive review of all accounts being ad- 
ministered. Need for numerous family 
conferences, legal opinions, appoint- 
ments of guardians ad litem, periodical 
investment reviews, and higher stan- 
dards of performance in general, have 
made it almost mandatory to have a 
systematic record permitting immediate 
reference to all pertinent information 
necessary to the sound administration 
of the individual account. 


A modern docket record not only con- 
tains a careful analysis of trust instru- 
ments, but also includes an investment 
diary and an administrator’s diary sheet. 
If such records are carefully prepared 
it is no longer necessary to review cor- 
respondence folders, investment files, 
and legal folders for the purpose of 
obtaining important information, with 
the result that the administration work 
of the entire department is improved 
and accelerated. 

This division can also serve a useful 
and most necessary purpose by acting 
as a clearing house among the various 
units of the Trust Department for the 
purpose of recording important events 
and activities concerning the individual 
accounts, such as the death or resigna- 
tion of trustees, revocations or amend- 
ments of trusts, changes in commission 
rates, and appointment of substituted 
trustees and guardians ad litem. Inas- 
much as the memoranda prepared by this 
division and disseminated throughout 
the Trust Department are numbered 
consecutively, failure promptly to re- 
ceive this important information would 
be discovered immediately. 


Value of Other Units 


HIS division also maintains ticklers 
for keeping a check on future events, 
such as trusts terminating at some 
future date fixed by instrument, or the 
dates on which beneficiaries arrive at 


Significant? 


Of PPROXIMATELY 70% of the wills pro- 
bated in any year were made during 
the preceding 5 years. Therefore the pro- 
portion of wills naming banks as executor, 
in any year, should reflect both the extent 
and the effectiveness of the bank’s advertis- 
ing and solicitation during the preceding 5 
years. Conversely, the amount of business 
development effort exerted by banks in any 
5-year period should help to determine the 
number of executorships secured through 
wills probated in the last of those 5 years. 


In one of America’s largest cities, a 
study of probated wills and banks’ trust 
advertising and solicitation efforts disclosed 
these facts: 


During 1926-1930, banks spent $281,557 
in trust advertising, used 55 man-years of 
solicitation; and in 1931 secured 21% of 
available executorships (34% of dollar 
volume ). 


During 1932-1936, banks spent $92,637 
in trust advertising, used 43 man-years of 
solicitation; and in 1937 secured 14% of 
available executorships (14% of dollar 
volume ). 


Advertising reduced 67%—solicitation 
reduced 22 Yo—number of executorships re- 
duced 33% —dollar volume reduced 60%. 


Factors other than advertising and solici- 
tation may have been involved. But aren’t 
these figures significant? 
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a certain age, and other special require- 
ments contained in trust instruments for 
future attention or determination. 

The records of this division will prove 
to be most helpful to the investment 
Department, inasmuch as the investment 
reviewers are enabled to review the 
securities with an accurate and easily 
gained knowledge of the circumstances 
and conditions surrounding the individ- 
ual trust accounts. These records are 
also used continuously by other units 
throughout the entire Trust Department 
and also by the various committees and 
officers. If the officer who administers 
the trust account is away from the office, 
it is possible for another trust officer 
or administrator to carry on in his ab- 
sence in an able manner with the aid 
of the docket records. 

There can be no doubt that a properly 
equipped and organized docket division 
makes a noteworthy contribution to a 
more intelligent and sounder admnistra- 
tion of trust accounts and at the same 
time generally enhances the smoothness 
and quality of operations. 
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Account Analysis Department 


WF operating costs have been deter- 
mined (see discussion in Part I), 
whether on a unit or activity basis, the 
application of these costs to the indiv- 
idual account should be concentrated in 
an account analysis division within a sep- 
arate department, whether the institu- 
tion be large or small. Responsibility 
should be centered in one individual or 
one specially created unit. This makes 
possible the analysis of each account on a 
uniform basis, and a uniform presenta- 
tion of the facts to all clients, and pro- 
vides a systematic plan for the review 
and adjustment of existing trust fees. 


Prior to the establishment of this 
division, this work was allotted to our 
trust officers and trust administrators 
and, of course, it had to be done in con- 
junction with other duties. Our new 
set up permits a planned and orderly pro- 
cedure to be adopted, and all special cir- 
cumstances, collateral information, and 
peculiarities of the individual account 
are taken into consideration before ac- 
tion is taken to increase fees. 


Suggestions for Other Divisions 


ORTHWHILE operating’ econo- 

mies and increased efficiency are 
also possible of achievement in such units 
as Trust Vault, Income Collections, Fil- 
ing, New Business, Stock Transfer, and 
Securities Cage. If thousands of letters 
are being written annually to co-trustees 
and other interested parties, advising 
them of the purchase or sale of securi- 
ties, it may be possible to prepare a 
duplicate advice slip at the same time 
the transaction ticket is typed for the 
purposes of the Bookkeeping, Auditing, 
and Tabulating Departments. 


Another possibility for increased econ- 
omy might be found in the unit which 
transfers trust securities. If this unit 
is dictating individual letters for all the 
numerous securities sent out for trans- 
fer into fiduciaries’ names or the names 
of the distributees, a saving can be en- 
joyed by adopting a printed form of 
letter. One form can be used for a 
simple transfer with no supporting pa- 
pers, and a second form can be used for 





those cases where transfers must be 
accompanied by copies of the trust in- 
struments, adjudications, or other court 
papers. This form would list the usual 
type of supporting papers, and the typ- 
ist need merely earmark the papers 
which are attached. - 


Several large trust institutions utilize 
dictating equipment, install central sten- 
ographic units, and employ male assis- 
tants for training purposes. Any large 
equipment company will gladly make a 
survey and report on estimated savings 
and results. 


Do not overlook the advantages of 
controlling expenses by adopting and ad- 
hering to a predetermined budget. We 
find budgeting all trust department units 
to be a real incentive to the elimination 
of unnecessary expenses. 


A Manual of Operations 


PERATING efficiency can be in- 

creased by the preparation and adop- 
tion of a Manual on Trust Operations 
which is applicable to the entire Trust 
Department. A special committee of the 
Trust Section of the Pennsylvania Bank- 
ers Association has been working for 
more than a year on the preparation of 
a comprehensive manual on trust opera- 
tions which will eventually serve as a 
guide to many trust institutions in our 
State.* Such an objective is worthy of 
consideration by other fiduciary asso- 
ciations and trust groups. 


Trust Operations Committees should 
also prepare organization charts and 
make these charts available to all units 
of the Department. It is most vital that 
heads be appointed for each unit, small 
or large, and that responsibility and 
duties be fixed for the unit heads, who 
should be encouraged to hold periodical 
meetings with their members in order 
that criticisms and suggestions may be 
received and consideration given to nec- 
essary corrective action. The officers or 
committee responsible for operations in 
turn should hold periodical meetings 
with the unit heads to receive reports 
covering the operations within the in- 


*See Gstalder, ‘Manual for Trust Operations,” 
May 1940 Trusts and Estates 541. 
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dividual units. Some institutions now 
consider it advisable to have one or more 
unit heads represented at the weekly 
meetings of the trust officers or the trust 
committee. 


Streamlining Administration 


OW often do we find the executive 
head of the Department or senior 
officers bogged down in a morass of cler- 
ical and detail work which would not 
have reached their desks in a depart- 
ment properly organized for a fixation 
of duties, division of responsibility, and 
centralization of authority in the vari- 
ous units as provided for in the organ- 
ization chart. This might properly be 
described as a streamlining operation, 
but it will place the trust business on a 
straight line production basis with the 
resultant benefits of increased supervi- 
sion, rigid control, economical and effi- 
cient operations. 
In addition to the importance of im- 
mediate dollar savings is the fact that 
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successfully solving the problem of 
streamlining a Trust Department from 
an operating standpoint will permit the 
handling of a sizable volume of new bus- 
iness with a minimum increase in the 
cost of handling such business. It is 
only reasonable to state, therefore, that 
trust men owe a duty to their benefici- 
aries, as well as their stockholders, to 
exert the utmost effort toward achieving 
efficiency and economy in the operation 
of the Trust Department. 


Cochran Estate 


Thomas P. Cochran, member of the firm 
of J. P. Morgan and Company, who died in 
1936, left gross assets of $7,988,750 and a 
net estate of $7,323,203. The appraisal 
showed the estate to consist principally of 
more than three million dollars in secur- 
ities and over four million dollars in mis- 
cellaneous property. It showed also that 
prior to his death Mr. Cochran established 
at least thirteen trust funds, aggregating 
about $295,600, for relatives and friends. 
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Dental Care Furnished by 
White Trust 


The Cleveland Trust Company, custodian 
of a $2,000,000 trust fund established in 
1913 by Thomas H. White, Cleveland indus- 
trialist, announced that in the current dis- 
tribution of income, amounting to approxi- 
mately $7,600, allocations would be made 
for the optical and dental care of a limited 
number of needy persons. Scholarships and 
other gifts are included in the current dis- 
tribution. In 1938 a total of $82,000, in- 
come accumulated since 1929, was distri- 
buted. Among the many grants was one 
of $10,000 for a pneumonia serum project 
which enabled all community Fund hospitals 
to make serum available to needy persons. 
It is reported that at least 28 such patients 
recovered as a result of the use of the ser- 
um. Equally important is the fact that this 
fund can provide a demonstration of the 
need for furnishing such serum at public 
expense for indigent patients. 


—————0 


Utah Bankers Trust Division 
Elects Officers 


At a recent meeting of the Trust Division 
of the Utah Bankers Association, the fol- 
lowing officers were elected for the 1940-41 
period: 

W.S. Emms, Tracy Loan and Trust Com- 
pany, president; Grant Bryan, Utah Sav- 
ings and Trust Company, vice president; 
Clair M. Mortensen, Walker Bank and Trust 
Company, secretary; W. E. Myrick, First 
Security Trust Company, treasurer. A 
legislative committee, made up of Reed E. 
Holt, Walker Bank and Trust Company, 
Chairman; William E. McEwan, Zion’s Sav- 
ings Bank and Trust Company; and P. W. 
Dayer, First Security Trust Company, was 
appointed to sponsor legislation to be pre- 
sented before the Utah State Legislature, 
which meets early next year. All institu- 
tions named are in Salt Lake City. 


0 
W.P.A. Studies Probate Records 


Survey of probate records of representa- 
tive communities throughout the nation is 
being done by the W.P.A. as part of a 
larger study undertaken by the United 
States Department of Commerce to deter- 
mine the investment habits of the people of 
these communities as shown by inventories 
of their estates. The survey to be completed 
by the end of year. As soon as results are 
tabulated, they will be made public. 
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EVERAL recent decisions by the 

Board of Tax Appeals reveal the im- 
portance which attaches to the prepara- 
tion of final individual income tax 
returns for a decedent, for the period up 
to date of death, by the Executor or Ad- 
ministrator of his Estate. An item may 
be includible in the estate tax return 
and not in the income tax return. It 
may be an asset of the Estate which is 
set up on the books as an account receiv- 
able or an amount due, and yet it is not 
included in the income tax return be- 
cause it had not accrued on the date of 
death. 

Section 42 of the Internal Revenue 
Code provides that even though the de- 
cedent taxpayer keeps his books on the 
cash basis, there must be included in his 
final return, amounts accrued up to the 
date of his death. Ordinarily this ap- 
plies to accrued interest on bonds, mort- 
gages, and other evidences of debt. Up 
to recently, dividends declared regardless 
of dates of record or payment, had to 
be reported for income tax purposes. 
In other words all items of income which 
had accrued up to the date of death 
must be reported and an income tax 
paid thereon accordingly. 

Section 811 of the Internal Revenue 
Code, with respect to the decedent’s 
gross estate for estate tax purposes pro- 
vides that it shall be determined by in- 
cluding the value at the time of his 
death of all his property, real or per- 
sonal, and tangible or intangible, except 
realty situated without the United 
States. Subsection (a) states that the 
decedent’s interest — “to the extent of 
the interest therein of the decedent at 
the time of his death’ — is includible 
as property of his estate. This means 
that all property and assets of the dece- 


dent have to be returned, including the 
accrued items reported on the income 
tax return. 


Legislative History 


| glen with the above apparently 
simple sections difficulty is some- 
times encountered in determining 
whether a certain item represents in- 
come or merely an asset. It is practic- 
ally imperative in such cases not only 
to examine the law but also to refer 
to the reports, hearings, and confer- 
ences of the numerous legislative com- 
mittees which proposed and passed the 
law. In going over these various re- 
ports and the Congressional Record we 
look for the objective and intent of the 
legislators, as they may not be deter- 
minable from the statute itself. 


Hundreds of decisions of the federal 
courts and the Board of Tax Appeals 
contain a portion of the opinion from 
Gould v. Gould, 245 U.S. 151, 38 S. Ct. 
58, (1917), “in case of doubt they (tax- 
ing statutes) are to be construed most 
strongly against the Government, and 
in favor of the citizen.” In a more re- 
cent case, Helvering v. Stockholm En- 
skilda Bank, 293 U.S. 84, 55 S. Ct. 50, 
(1934), the court said, “The intention 
of the lawmaker controls in the con- 
struction of taxing acts as it does in 
the construction of other statutes, and 
that intention is to be ascertained, not 
by taking the word or clause in question 
from its setting and viewing it apart, 
but by considering it in connection with 
the context, the general purposes of the 
statute in which it is found, the occa- 
sion and circumstances of its use, and 
other appropriate tests for the ascer- 
tainment of the legislative will.” 


411 
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Cases on the subject of accruals are 
not, of course, limited to decedents. In 
a rather early decision the Board of Tax 
Appeals stated that “the word, ‘accrue’ 
has no definite meaning, but must be 
interpreted in accordance with the sta- 
tutory requirement that the accounts 


must clearly reflect income.” And a fed- 
eral court said that all events must have 
occurred which determine the taxpayer’s 
rights with respect to the income. 


When Income Is Held Not Accrued 


ET us look at several instances where 

the Commissioner attempted to tax 
accrued income to the taxpayer, but on 
trial the taxpayer prevailed. Dividends 
which were declared but could not be 
paid were not accruable. Rents need not 
be accrued as income where the tax- 
payer knows that they are likely not to 
be received or where he has satisfactory 
evidence of the financial incapacity of 
the lessee. Likewise, the amount of an 
allowed claim which would be income if 
received, but which it appears might 
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never be received is not accruable; also, 
where the debtor disputes the existence 
of the obligation or where title to the 
income is in dispute, it is not accruable. 
Recently the Board held that interest on 
bonds and notes, which the debtor will 
probably be unable to pay is not accru- 
able. This is true even where such items 
have been accrued on the taxpayer’s 
books—the accrual need not be reported 
on the tax return. 


In Lambert v. Commissioner, 40 B.T. 
A. 802, (1939), the Board held (1) that 
legal fees of the decedent (attorney) 
represented accrued income, and there- 
fore were taxable as such in the final 
return; (2) that expenses incurred in 
collecting these fees were not deductible 
in the income tax return, but might be 
deductible in the estate tax return as 
administration expenses; and (3) that 
a bank assessment owed by the decedent 
at the date of death was deductible in 
the income tax return as well as in the 
estate tax return. The above items are 
typical of those commonly found in 
estates. 


The propriety of including such at- 
torney’s fees as income is questionable 
as there may not be a basis for accrual. 
Where the legal work has been com- 
pleted and the client has been billed but 
has not made payment, then the amount 
of the billing, provided it is not in dis- 
pute, should be included as accrued in- 
come. Difficulty, however, is encoun- 
tered where fee estimates are made for 
pending cases. In only a few instances 
are the fees fixed but in the majority, 
there are understandings with the clients 
that it would be a reasonable amount 
for work done, taking into account the 
results, time, effort, and the amount in- 
volved. Careful consideration should be 
given to the matter of accruing attor- 
ney’s fees on unfinished work. Even 
though the fees may be relatively small, 
nevertheless, they may be somewhat in- 
determinate. 


Shift in Bookkeeping 


N Enright et al. v. Commissioner, C.C. 
A. 3, June 17, 1940, the Court decided 
that where a decedent attorney and the 
law partnership of which he is a mem- 





ber, both reported on a cash basis, the 
decedent’s final return should include 
only the amount of his distributable in- 
terest in the partnership cash. The 
Commissioner contended that there 
should also be included the decedent’s 
share (1) in the accounts receivable and 
(2) in fees earned in whole or in part 
but not billed or received. Since the 
partnership and the decedent are recog- 
nized as separate and distinct entities 
under the federal income tax laws, the 
partnership has the legal right to con- 
tinue keeping its books on the cash basis 
even though Section 42 compels the dece- 
dent to change to the accrual basis. The 
Court reasons that a partner must re- 
port as taxable income his distributable 
share of the partnership income as 
determined by its books, i.e. on the cash 
basis. Here the partnership remained 
on the cash basis and there was no dis- 
tributable income, other than cash, at 
decedent’s death. 

In Fehrman v. Commissioner, 38 B.T. 
A. 37, (1938), the Board, after review- 
ing the legislative history of Section 42, 
said: “It is obvious from the language 
of the act and the legislative intent as 
disclosed by the committee reports that 
the purpose of Congress was to treat 
income of a decedent as though he were 
on an accrual basis even though he was 
actually on a cash basis and kept his 
books on a cash basis, and that the 
phrase ‘amounts accrued up to the date 
of his death’ means those amounts which 
would be properly included in a dece- 
dent’s income if he were on an accrual 
basis as distinguished from a cash 
basis.” 

In this case the decedent was manager 
of an F. W. Woolworth store and under 
his employment contract was entitled to 
a percentage of the profits (bonus) each 
calendar year. The decedent died Aug- 
ust 14, 1934. The Board held that the 
portion of the profits for the year 1934, 
which was not determined or paid until 
after the close of the year, was not an 
amount accrued up to the date of dece- 
dent’s death, within the meaning of Sec- 
tion 42. At the time of Fehrman’s 
death, the services had been rendered 
and gave rise to the right of bonus but 
‘there were other events to take place 
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before the compensation could become 
fixed and determined. They included 
taking the inventory, closing the books, 
and finally determining the profit (or 
loss) for the year. The decedent’s right 
to receive the bonus for the taxable per- 
iod ending with his death, based on pro- 
ration of profits for the entire year, was 
subject to the hazards of business opera- 
tions between the date of his death and 
the close of the calendar year. There 
was a possibility of winding up the year 
at a loss, and since the books of the store 
were not closeable on August 14, 1934, 
but rather on December 31, 1934, the 
bonus had to be determined by proration 
of the year’s profits, after the close of 
the year. 


“Loophole” Remains 


HIS is an important case insofar as 
it furnishes us with an interpreta- 
tion of the amendment to Section 42 of 
the Revenue Act of 1934, to close the 
“loophole”. The law is not retroactive. 
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Since the courts up to 1934 had held that 
income accrued prior to the death of de- 
cedent on the cash basis was not income 
to his estate when subsequently collect- 
ed, it escaped income tax altogether; 
therefore, the last sentence which was 
added to Section 42, requires the inclu- 
sion of accruals in the decedent’s final 
return even though he had filed previous 
returns on the cash basis. 

The bonus income was not reportable 
in Fehrman’s final return; it was, how- 
ever, includible as an asset in his estate 
tax return as required by statute. When 


the bonus was determined and actually - 


paid in January 1935, the amount re- 
ceived represented not income, but the 
recovery of an estate asset. 

Although Congress in 1934 closed the 
“loophole,” nevertheless, where the ac- 
crual is not possible of computation on 
the date of death, neither the decedent 
nor his estate pay an income tax on it. 
The Treasury, shortly after this decision 
was rendered, announced that it would 
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not appeal; later, the Commissioner 
acquiesced. 

Following the above case, two federal 
district courts held that accrued and un- 
paid commissions of decedents (insur- 
ance salesmen) are not accruable as they 
might never be paid. The Treasury 
Department also announced non-appeals 
in these cases. 

It is obvious that the “loophole” 


amendment failed to close the gap. 


Nature of Executors’ Fees 


N McGlue v. Commissioner, 41 B.T.A. 

No. 158, (1940), the Board follows 
the principle laid down in the above 
cases. Here the decedent was co-exec- 
utor of two estates in the District of 
Columbia, and the question which came 
for determination was whether exec- 
utor’s fees or commissions were includ- 
ible in the gross income of the decedent 
in his final return. The Commissioner 
contended that the executor’s fees to 
which the decedent was entitled had 
accrued at the date of his death and 
therefore were includible in his gross 
income for that year. 

The Board held that executor’s com- 
missions did not accrue because under 
the laws of the District of Columbia an 
executor is not entitled to commissions 
until he has filed his final account as 
executor and the payment of commis- 
sions has been approved by the court. 
Another reason, not advanced by the 
court, for not including such an item 
in gross income is the possibility of an 
executor’s being surcharged. 


We may generalize the Board’s rule 
by the statement that, although each 
state has its own laws regarding the 
settlement of estates, they may be class- 
ified as follows: (1) where the proce- 
dure is formal, as in the District of Col- 
umbia and New Jersey; and (2) where 
the procedure is informal and mechan- 
ical, as in Massachusetts. In the former, 
amounts paid to executors as commis- 
sions during the administration of an 
estate are not taxable as income as they 
are deemed to be in the nature of a 
loan or an advance, at the time of the 
court’s approval, the entire amount is 
reportable as compensation income. In 





the latter, executor’s commissions are 
taxable to the executor in the year of 
their receipt. 


Ruling on Dividend 


NOTHER interesting point was 

raised here with respect to divi- 
dends declared while the decedent was 
alive. The Commissioner attempted to 
tax under Section 42 a dividend declared 
on shares of stock during the week of 
October 19, 1935, payable November 15, 
1935, to stockholders of record November 
1, 1935. 


The Board ruled that the dividend did 
not accrue at the date of decedent’s 
death, October 31, 1935, as there was no 
certainty who would be the stockholder 
of record on November 1, 1935. If by 
his will the decedent had. specifically be- 
queathed the particular stock, the lega- 
tee would have received and been tax- 
able upon the dividend payable on Nov- 
ember 15, 1935. Or the stock could be 
sold by the executrix, then the purchaser, 
assuming transfer was duly made on the 
stock records of the company on or be- 
fore the record date, would receive and 
be taxable on the dividend. The Board 
concluded, “‘ . . at the time of decedent’s 
death, the right to receive the dividend 

. stock had not become fixed.” Of 
course, if the estate does not sell the 
stock, then it pays the “postponed” tax 
on the dividend it receives. 


It might be fitting at this point to 
illustrate an acceptable method of report- 
ing the stock and a declared dividend 
on the estate tax return. Assume the 
dates as above, with a market value of 
59144 for the stock before it goes ex- 
dividend, and a dividend declaration of 
70 cents per share: 


100 shs. X Company, Inc., 

Common, $25 par @ 

59% (includes _—_ divi- 

dend) $5,912.50 
Less: 70c dividend pay- 

able on November 15, 

1935 to stockholders of 

record November 1, 


Dividend declared week of 


October 19, 1935 70.00 


Established 1879 
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The above set-up is based on the the- 
ory that the market price of the stock 
on the date of death, before the ex- 
dividend date, includes two elements of 
cost; first, payment for the right to 
receive the dividend already declared at 
the rate of 70 cents per share; and 
second, payment for an equity in the 
company and the right to receive future 
distributions of earnings. If we follow 
the above method of reporting, there is 
less likelihood of the Commissioner in- 
creasing the gross estate by a double 
inclusion of the declared dividend. 


In a companion case involving the 
same parties, 41 B.T.A. No. 159, (1940), 
the Board decided that decedent’s right 
to receive executor’s fees constituted 
property which was includible in the 
gross estate at its fair market value 
at the time of his death. 


: “On the Lookout” 


T is clear from these decisions. that 
executors, being responsible for the 
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preparation and filing of the final in- 
come tax returns of their decedents, 
should be on the alert for possible in- 
come tax savings for the estate where 
the accrued income is indeterminate. 
Infrequently executor’s commissions will 
be involved, but more often the matter 
of declared dividends will confront the 
executor where decedent dies between 
the dividend declaration date and the 
stock record date. 


A tax saving may result by applying 
the McGlue decision especially where 
the gross income for the period to date 
of death exceeds the gross income to the 
Estate from the date of death to the 
close of the taxable year. Where taxes 
have been paid in such cases, refund 
claims might be warranted. 


Another Insurance Trust Council 


A new life insurance and trust council 
has recently been organized in Seattle, 
Wash. Victor B. Graves, vice president and 
trust officer of the Peoples National Bank 
of Washington is president of the new coun- 
cil which is composed of about 35 life un- 
derwriters and 20 trust men. Other officers 
are: vice president, W. B. Laney, State 
Mutual Life Insurance Company; secretary, 
J. F. Habbeger, Northwestern Mutual Life 
Insurance Company; treasurer, Henry H. 
Judson, Seattle Trust and Savings Bank. 


SAN FRANCISCO 


Crowley to Resign from 
F.D.L.C. Post 


Leo T. Crowley, chairman of the board of 
the Federal Deposit Insurance Corporation, 
plans to resign his post at the head of that 
body to devote all his time to new duties as 
executive head of the Standard Gas and 
Electric Company, as soon as legislation, 
affecting the F.D.I.C. and pending before 
Congress, is passed. 


Under his leadership, as chairman since 
its establishment in 1933, the F.D.I.C. be- 
came a major financial agency, was con- 
fronted with the difficult task of building 
up and administering an agency with a 
function new to the Federal government, 
and avoiding the ill experiences of the 
State Guaranty Funds. He and his staff 
have done a record job of examining and 
in cases strengthening the affairs of in- 
sured institutions. Examinations were 
placed on a higher and more uniform level. 
The Corporation also did much to increase 
the quality of bond portfolios, and to ef- 
fect, under Mr. Crowley’s direction, very 
helpful cooperation between national and 
state banking authorities. 


As of June 30, 1940 there were 13,534 
insured banks in the United States, many 
of them voluntary. This is the finest testi- 
monial possible for an agency which has 
acquired the confidence of bankers, and to 
its leader, Mr. Crowley, whose departure 
from office will be a distinct loss to the 
cause of progressive banking. 





Trustees Under the Wage and Hour Law 


Status, and Steps to Avoid Overtime 
(A TRUSTS and ESTATES staff study) 


NDER the Fair Labor Standards 

Act of 1938, popularly known as the 
“Wage and Hour Law,” it is provided 
(Section 6a) that every employer shall 
pay to each of his employees who is en- 
gaged in commerce or in the production 
of goods for commerce, certain minimum 
rates of pay, and that no employer shall 
employ any of his employees who is en- 
gaged in commerce or the production of 
goods for commerce for longer periods 
than specified in the Act, unless such em- 
ployee receives compensation for employ- 
ment in excess of the hours specified in 
the Act at a rate not less than one and 
one-half times the regular rate at which 
he is employed. “Employ” means basi- 
cally “work” and includes “to suffer or 
permit to work” (Section 3g). ‘“‘Com- 
merce” means trade, commerce, trans- 
portation, transmission or communica- 
tion among the several states or from any 
state to any place outside thereof. (Sec- 
tion (8b). The Wage and Hour Law 
applies only to employees engaged in in- 
terstate commerce or in the production 
of goods for interstate commerce, and 
does not apply to all employees in an in- 
terstate industry. In other words, it is 
the employee’s rather than the employer’s 
work which determines status. 


There are provisions exempting cer- 
tain workers individually. The exemp- 
tions are: 


1. Any employee engaged in a bona fide, 
executive, administrative, profession- 
al or local retailing capacity or in the 
capacity of outside salesman; 

. Any employee engaged in a retail or 
service establishment the greater part 
of whose selling or servicing is in in- 
trastate commerce; 

. Certain other employees in specified 
industries or activities, perhaps the 
most important of which are agricul- 
ture employees. 


*Effective October 24, 1938. The 40-hour week 
became effective October 24, 1940. 


Is It Interstate Commerce? 


ECTION 2 of the Act contains a “find- 

ing and declaration of policy” which 
illustrates conditions which it was the 
intent of Congress either to cure or to 
alleviate by enactment of the Act. It 
reads as follows: 


“(a) The Congress hereby finds that 
the existence, in industries engaged in 
commerce or in the production of goods 
for commerce, of labor conditions detri- 
mental to the maintenance of the mini- 
mum standard of living necessary for 
health, efficiency, and general well-being 


of workers (1) causes commerce and the * 


channels and instrumentalities of com- 
merce to be used to spread and perpet- 
uate such labor conditions among the 
workers of the several States; (2) bur- 
dens commerce and the free flow of 
goods in commerce; (3) constitutes an 
unfair method of competition in com- 
merce; (4) leads to labor disputes bur- 
dening and obstructing commerce and 


| AM ENGAGED IN INTERSTATE COMMERCE 
IM NOT ENGAGED IN INTERSTATE COMMERCE 
1 AM 
[M NOT 


—Or to be or not to be 
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the free flow of goods in commerce; and 
(5) interferes with the orderly and fair 
marketing of goods in commerce.” 


This policy was recognized by the first 
Administrator who declared for a broad 
interpretation of the Act and definition 
of key words in the Act and particularly 
the phrase “engaged in commerce or in 
the production of goods for commerce.” 


To be subject, therefore, to the pro- 
visions of the Wage and Hour Law, there 
must be interstate business. That it 
may be merely a small percentage of the 
business done will not exempt the em- 
ployer or remove the employees from the 
protection of the Act. Moreover, an in- 
terpretative bulletin issued by the admin- 
istrator indicates that all the employees 
in a place of employment where goods 
shipped or sold in interstate commerce 
were produced, are included in the cover- 
age of the Act, unless the employer main- 
tains the burden of establishing, as to 
particular employees, that their func- 
tions are so definitely segregated that 
they do not contribute to the production 
of interstate commerce as these terms 
are broadly defined in the Act. 

In another bulletin bearing on this 
point, it was said, “It thus becomes an 
individual matter as to the nature of the 
employment of the particular employee. 


Some employers in a given industry 
may not be subject to the Act at all; 
other employers in the industry may be 
subject to the Act in respect to some of 
their employees and not to others, still 
other employers in the industry may be 
subject to the Act in respect to all their 
employees, except those _ specifically 
exempt by the later provisions of Sec- 
tion 13a.” The principles enunciated in 
the foregoing have since been considered 
and approved by the Federal courts, and 
if anything, the decisions strengthen 
rather than detract from their force. 


Executive, Administrative, Professional 


HE exempting provision which has 
chief interest for trustees will be 
the provision exempting “any employee 
employed in a bona fide, executive, ad- 
ministrative, professional capacity *** 
(as such terms are-defined and delim- 
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ited by regulations of the administra- 
tor).” In drafting the rules and regula- 
tions applicable to this section of the law, 
the administrator has combined the 
terms “executive” and “administrative” 
so that it would seem that the employee, 
to be exempt, must perform both execu- 
tive and administrative function. This, 
of course, narrows the exemption. 

On October 14, 1940, however, the 
Wage and Hour Division of the Depart- 
ment of Labor promulgated its defini- 
tions of “executive” employee and “ad- 
ministrative” employee. The former is 
classed as one who earns more than $30 
per week and performs bona fide execu- 
tive duties, while the latter is defined 
as one who earns not less than $200 per 
month. 

Despite efforts of the American Bank- 
ers Association, the problems of banks 
were considered with those of all indus- 
tries and no distinction made as to defin- 
itions applicable to banking employees. 
As a result of the ruling, which is not 
subject to appeal, large banks will bene- 
fit to some extent, but the smaller coun- 
try banks will get no appreciable relief. 

The term “professional” as used in the 
Act has also been defined in the regula- 
tion issued by the administrator. It con- 
forms to the generally accepted meaning 
of the term professional with the quali- 
fication that any employee who would 
otherwise come within the meaning of 
the term is removed from this category 
where more than 20% of his hours is in 
work of the same nature as that per- 
formed by employees who are not exempt. 
Moreover, compensation must not be less 
than $200 monthly. 


Real Estate Management 


QUESTION which is particularly 
pertinent in the case of fiduciaries 

is whether individuals engaged in the 
operation and maintenance of real estate 
owned are subject to the Act in cases 
where tenants in such buildings are en- 
gaged in interstate commerce. Two such 
cases are pending in the United States 
District Court for the Southern District 
of New York, in actions brought by ad- 
ministrator Fleming, the one against Ar- 
senal Building Corporation and the other 





against Spear and Company. In this 
same connection the Building Service 
Employees Union has indicated that it 
may help workers employed in bringing 
private suits to recover overtime plus an 
additional amount as “liquidated dam- 
ages.” 

In a suit involving this same question 
tried in the New York court (Killing- 
beck v. Garment Center Capitol, Inc., 
App. Div., lst Dept.), the court found in 
favor of the employer, saying in part, 
“Such employees are not engaged ‘in any 
process or occupation necessary to the 
production’ of goods destined for inter- 
state commerce but in an occupation 
which may perhaps be necessary in the 
operation of a building wherein the 
goods are produced.” In the same con- 
nection certain New Jersey loft owners 
whose tenants were engaged in inter- 
state commerce have agreed to comply 
with the provisions of the Act with re- 
spect to payment of over-time and hours 
of work. It would appear, therefore, 
that the conclusion is still doubtful. 


What If Trust Employees Are 
Subject to Act? 


N view of the fact that at the present 

time many executors and trustees are 
corporations engaged in the banking 
business or enjoying powers similar to 
banks, the question naturally arises as to 
their liability in the light of the fore- 
going observations. It appears that it 
may safely be said that, in the absence 
of overlapping duties, employees engaged 
in the trust department or performing 
services for trusts are not subject to the 
Act since they are not engaged in inter- 
state commerce directly or indirectly. 
Even assuming a trust with beneficiaries 
in another state, or created by a non- 
resident grantor, it would seem, on the 
analogy of a life insurance contract,* 
that the administration of such a trust 
does not constitute interstate commerce. 
This conclusion appears to be in order 
despite the current efforts looking to- 
ward regulation of insurance companies, 
and the fact that present indications are 
that “banks” are subject to the Act. As 
a practical matter, however, it may be 
difficult to afford the benefits of the Act 
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to certain employees and not to others 
where a trustee is a corporation engaged 
also in the banking business. 


Assuming this to be so, the manner of 
adjusting the hours worked by employees 
to keep the overtime at a minimum, and 
the manner of computing the overtime 
due are pertinent. The Administrator 
has approved certain methods of com- 
puting overtime due. In this connection 
one basic principle should be borne in 
mind, and that is that hours worked may 
not be computed on an average basis, 
that is overtime in one week may not be 
offset against “idle or unused” hours of 
a previous or subsequent week. On the 
other hand employees may be compen- 
sated for overtime by allowing time off 
in lieu of cash payment. This must be 
computed at the rate of one and one-half 
regular time and must occur within the 
same period in which the overtime oc- 
curs whether it be weekly, bi-weekly or 
monthly. 
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To illustrate: Suppose an employee is 
paid bi-weekly and during the first week 
he works two hours overtime. In the 
second week of the pay period, he must 
be given three hours off if he is not to 
receive overtime compensation. 


In determining the amount of over- 
time due, one of the factors is the reg- 
ular rate of employment. If there is no 
regular work period, but such period in- 
creases or decreases in accordance with 
the needs of the business, the hours 
worked in any one week constitute the 
basic period. Thus if an employee 
works 35 hours in one week receiving 
therefore, $35.00, the regular rate of 
pay for that week is $1.00 per hour. 
Whereas, if in another week he works 
45 hours receiving therefor the usual 
weekly wage of $35.00, his basic rate of 
pay on the basis of which overtime should 
be computed is approximately $.77 per 
hour. 


It should be pointed out that institu- 
tions that compensate overtime by giv- 
ing time off may not at the same time 


employ the “fluctuating work-week,” but 
must pay at the time and one-half rate. 
Another disadvantage of the variable 
work-week, is that it necessitates each 
week a detailed computation for each 
employee who has worked overtime. This 
also results in employees’ being unable 


to verify their overtime pay. Some 
banks have modified the plan by using a 
constant divisor of the week’s wage, re- 
gardless of the number of hours worked 
and paying half the resulting rate for all 
overtime. The Administration has ap- 
proved this method which means paying 
a little more than is required, but avoids 
the complex calculations and employee 
dissatisfaction. 


The Administrator has also approved 
a plan known as the “prepayment plan,” 
under which the employee is paid a lit- 
tle more each pay day than he actually 
has earned. In effect the advance pay- 
ments build up a reserve of over-time 
due. The purpose of this plan is to as- 
sure a basic wage each week, resulting 
in higher efficiency and increased morale 
on the part of the employee. 





In any event, sufficient records should 
be maintained to refute spurious claims. 
There is apparently no over-burdensome 
problem in this connection, since the 
basic information is already necessary 
for social security and unemployment in- 
surance records. 


How to Avoid Overtime 


PART from the technical features 

of the Act, it appears that the Wage 
and Hour Law presents an administrative 
problem which can best be solved by 
striving to attain so far as possible, a 
work week not in excess of that specified 
in the Act. This has been accomplished 
by the planning of work to avoid peak 
loads and the adoption of efficient oper- 
ating methods, including wider use of 
machines in -statistical and accounting 
work. 


Perhaps the most feasible means of 
obviating overtime is to train the em- 
ployees of the several divisions of one 
department in the activities. of the other 
divisions of the same department so that 
when, for example, there is a peak in the 
remittance division, the clerks in the 
statement division, who may not be un- 
der pressure at that time, can take up 
the excess work. This rotation, and sub- 
stitution, of employees has proven effec- 
tive in several large trust institutions. 


New York Bankers Retirement 
System Extended Nationally 


As a result of amendments to the Rules 
and Regulations of the New York State 
Bankers Retirement System, employees of 
banks in states other than New York are 
now eligible for membership in the System, 
according to an announcement made by its 
chairman, D. C. Warner, president of the 
Endicott Trust Company, Endicott, New 
York. 

The System, which is a mutual fund ad- 
ministered by a Board of Trustees and char- 
tered by the New York State Insurance 
Department, was organized January 1, 1939 
to provide pensions and death and disabil- 
ity benefits for officers and employees of 
banks which are members of the New 
York State Bankers Association. The ef- 
fect of the amendments will be to make 
members of the other 47 state bankers asso- 
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ciations eligible for participation. While 
seven other state associations* have organ- 
ized pension plans, the New York System 
and that organized by the Kansas Bankers 
Association are the only ones operated as 
mutual funds which provide benefits at 
lower cost to the employee and the employ- 
ing bank than those offered by the large 
insurance companies. The New York Sys- 
tem is the only one now generally available 
to the thousands of small banks throughout 
the nation, since the large insurance com- 
panies do not underwrite group pension 
plans for institutions employing less than 
fifty persons. 


*New Jersey, Illinois, Michigan, Minnesota, 


Oregon, Washington and Kansas. 
a 


New York, N. Y.—Charles S. McCain, 
former Little Rock, Ark., banker, and for- 
mer chairman of the board of the Chase 
National Bank, New York, has been elected 
president of Dillon, Read and Company, 
New York investment firm. He succeeds 
James Forrestal, recently appointed admin- 
istrative assistant to President Roosevelt. 





Carry On! 


PON the outbreak of the Second World 

War, about a year ago, many of the 
large advertisers in Canada, dominated 
largely by fear, cut their advertising bud- 
gets to a minimum. It was not a fear of 
Hitler and his vaunted war machine that 
prompted such action, rather it was a fear 
of public reaction and loss of confidence in 
everything in general. This attitude was 
short-lived, however. British confidence 
returned to normal, and advertising bud- 
gets were again restored, modified to the 
new demands of efficiency for man, machine 
and money. 


The war theme began to find its way into 
Canadian advertising. Commercial banks 
began to talk about increased obligations in 
the form of higher taxes, War loans and 
Savings Bonds. Trust institutions began to 
urge, mildly at first, but as the war pro- 
gressed more definitely, that responsible 
individuals put their domestic affairs in or- 
der, and offered to assist clients in freeing 
their energies and protecting themselves, 
their estates and their families from the 
serious financial inconveniences which often 
follow some unexpected emergency. 


Many institutions at first deliberately 
avoided such advertisements, which might 
convey the impression that the bank was 
exploiting the war in the interests of their 
business, but soon they too fell into line 
as the urgent need for such service began 
to manifest itself more clearly, as a patrio- 
tic duty of democracy. 


Advertisements approached the _ issue 
from various angles. The fact that war- 
time conditions created new investment 
problems, brought with them special regu- 
lations, exchange difficulties, increased tax- 
es, was followed by the question, “Have you 
the time and facilities to keep informed on 
day-to-day developments, and to weigh 
their effect on your property and security 
holdings?” This was a theme extensively 
used by fiduciary institutions in Canada. 
Another style of message cautioned against 
being “caught short” in the event that a 
distractjng emergency arose at a time when 
individuals were carrying on wartime ser- 
vice, at home or abroad. They urged that 
such persons appoint a trust company to 
look out for their private affairs under such 
conditions, authorizing them to act in their 
place if the need arose. This agency ser- 
vice proved extremely useful during the 
last World War, not only to those who were 
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required to go on active service, but also 
to those prevented from caring for their 
own finances by some improvident illness, 
accident or absence. 


National 


Service / 


Men and women planning war- 
time service at home or abroad can 
free themselves from the cares of per- 
sonal property by having National 
Trust Company ‘‘carry on”’ as their 
financial agents during their term of 
service.* ~ 


This advertisement, which is only one of 
a series published by the National Trust 
Company, Ltd. of Canada, goes on to say 
that by acting on the suggestion in the 
“ad”? above, the individual may be certain 
that he has placed his securities and mort- 
gages, his real estate and other assets in 
the hands of a company thoroughly expe- 
rienced in every phase of property man- 
agement. They go on to invite the prospect 
to discuss with a senior officer of the com- 
pany how they can best serve him and his 
family in the event that he is pressed into 
service as a result of wartime conditions. 


N the United States, war conditions 

abroad and defense preparations here 
have already shown a marked influence on 
the character of some of the trust company 
advertising. Here, as in Canada, the “ads” 
stress preparedness in the protection of 
family and investments. The Chemical 
Bank and Trust Company of New York has 
published a booklet entitled “Personal Pre- 
paredness,” which suggests that in these 
times of National Emergency and prepared- 
ness we should not overlook the importance 
of personal preparedness in the affairs of 
every responsible citizen in the community. 





The Job Ahead for Trust Service 


Trust Division Ex-Presidents Discuss Outlook for Trusteeship 


HE job ahead for the trust busi- 

ness, in the opinion of Gilbert T. 
Stephenson, director of trust research, 
Graduate School of Banking, is that of 
finding effective means of handling 
small trusts profitably and economic- 
ally to the end that trust service may 
be made available to the people of small 
estates. Participating with four other 
former presidents of the Trust Divi- 
sion in a symposium on “The Job Ahead 
for Trust Service” at the annual meet- 
ing of the Division in connection with 
the American Bankers Association Con- 
vention in Atlantic City last month, Mr. 
Stephenson declared that this goal had 
to be attained “because upon the find- 
ing of these ways depends, in a large 
measure, the continued usefulness and 
popularity and the future prosperity and 
success of the trust business.” 


“Three urgent needs exist for solving 
the problem of the disproportionate 
costliness of administering small ac- 
counts (as proved by actual analyses),” 
he continued. “These arise out of (1) 
the unavoidability of small accounts, 
(2) the need of small estates (or the 
small trust in a large estate) for trust 
service, and (3) the public relations in- 
volved in handling small accounts. The 
ultimate and general cure will be found 
in a series of little economies, each 
reducing the costs a little and thereby 
adding a little to the profitableness of 
administering small accounts.” 


Mr. Stephenson then listed five direc- 
tions from which such economies may 
be expected to come: saving in invest- 
ment-servicing, bookkeeping and ac- 
counting through collective investment 
of trust funds; saving in administra- 
tion and operation through regular 
and less frequent payments of income, 
through regular and less frequent ac- 
countings to courts and beneficiaries, 
and through more standardization of 
procedure; and saving in personal-ser- 
vicing through establishment of special 
units to handle small accounts. 


Spirit of the Statement of Principles 


TATE chartered banks were urged 

to adopt the Statement of Princ- 
iples of Trust Institutions, by Merrel 
P. Callaway, vice president of the Guar- 
anty Trust Company of New York. This 
Association statement is automatically 
accepted by national banks because it 
is part of the Federal Reserve Board 
Regulations, but state institutions 
could contribute materially to higher 
standards in trust administration should 
they voluntarily adopt it, Mr. Callaway. 
said. It will insure confidence with- 
in the bank as to the proper handling 
of trust matters, and promote good will - 
and satisfaction on the part of the 
public. 


“The adoption of these principles will 
not, in itself, bring about the desired 
results, unless applied and lived up to 
in spirit, as well as in letter,” Mr. Calla- 
way declared. “Institutions must study 
and discuss, and understand the mean- 
ing of the principles announced, and, 
so understanding, put them into active 
operation in its daily life. It is a fine 
statement of the ultimate in trust build- 
ing, to be reached by study, by enlarge- 
ment, by use, by precept, and by exam- 
ple.” 


Closer Ties With Lawyers and 
Underwriters 


HE job that lies ahead for trust 

service in the fields of relations with 
life underwriters and attorneys is of 
greater importance today than ever 
before, according to Robertson Gris- 
wold, vice president of the Maryland 
Trust Company, Baltimore. “To meet 
the threat of today’s uncertainties, we 
must knit even more closely our ties 
with those whose interests are akin to 
ours,” he stated. “We must unite in 
challenging the attacks of present-day 
demagogues who would scoff at the ac- 
cumulation of savings by the people 
and would question the protection now 
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afforded them by the shields of life 
insurance, the law and skilled fiduciary 
service. If we fall out among ourselves, 
if we cast suspicion upon one another, 
if we let our own individual ambitions 
transcend the public interest, we may 
find to our sorrow that we have unwit- 
tingly shaken the foundation of the edi- 
fice of public confidence,” Mr. Griswold 
added. 


The former trust division president 
cited the work of Roy H. Booth, assist- 
ant trust officer of the National Shaw- 
mut Bank of Boston, and Paul H. Con- 
way, chairmen of the respective com- 
mittees of the Trust Division and Na- 
tional Association of Life Underwrit- 
ers, who have been so active in and 
largely responsible for the development 
of the life insurance and trust councils 
throughout the country. Mr. Griswold 
urged “advance on this front” as “one 
of the jobs confronting trust service.” 


Three major points of contact now 
exist between the bar and corporate 
fiduciaries: The Committee on Unau- 
thorized Practice of the Law of the 
American Bar Association and the Com- 
mittee on Relations with the Bar of the 
Trust Division; the Bar Association’s 
Section of Real Property, Probate and 
Trust Law, of which many trust men 
are members and officers; and lately, 
the National Conference Group. At 
its meeting in Philadelphia in Septem- 
ber, the last named body prepared a 
formal statement regarding advertis- 
ing* and steps were taken to adjust an 


*According to a release subsequently issued, the 
Conference Group “call to the attention of corpo- 
rate fiduciaries of the country” the points in the 
Statement of Principles of Trust Institutions re- 
garding Advertising and Relationship with the 
Bar. The announcement emphasized adherence to 
these principles, particularly the right of trust in- 
stitutions to advertise trust services, and their 
duty to urge the customer to select his own at- 
torney. 


unfortunate situation which had arisen 
in the Pacific Northwest, Mr. Griswold 
reported. In the light of its as yet 
brief experience, “I am convinced that 
we have embarked upon a successful 
venture,” he concluded. 


Information for the Public 


HE most important job for the 

trust institution, in the view of 
Samuel C. Waugh, executive vice pres- 
ident, The First Trust Company, Lin- 
coln, Neb., is properly to inform the 
public of the services it performs and 
the business methods employed. The 
importance of public opinion cannot be 
exaggerated when considering events 
across the sea, Mr. Waugh declared. 


“We might like to draw a sharp divi- 
sion line between public opinion as it 
concerns trust service and public opin- 
ion on economic, social, and political 
affairs,” Mr. Waugh continued. “But 
national and international conditions 
today make this impossible. The fu- 
ture of our trust business is too closely 
interwoven with these broader tides of 
events which affect each and every one 
of us. 


“Perhaps we have been too busy in 
our efforts to do a good job to take 
the time to tell our story to the public. 
The time has come that the telling about 
our services simply, completely, and 
frankly, is just about as important as 
doing the job well.” 

[Mr. Leon M. Little’s contribution to 

the symposium is reported on page 375.] 


Wilfred J. Begnaud, formerly cashier of 
the Avoyelles Trust and Savings Bank, 
Marksville, La., has been appointed bank 
commissioner of that state, succeeding Jas- 
per S. Brock. Prior to his appointment he 
was income tax examiner for the U. S. Fed- 
eral Government in the Louisiana district. 





Fenninger Heads Trust Division 


Carl W. Fenninger, vice president of 
the Provident Trust Company, Phila- 
delphia, was elected president of the 
Trust Division. From 1933 to 1938, Mr. 
Fenninger 
was chair- 
man of The 
Committee 
on Common 
Trust Funds. 
He served as 
vice __—presi- 
dent of the 
Trust Divi- 
sion during 
the past year, 
and was pres- 
ident of the 
Pennsylvania 
Bankers 
Assn. in 1936. 

Richard G. Stockton, vice president 
and trust officer of the Wachovia Bank 
and Trust Company, Winston Salem, 
N. C., was elected vice president to suc- 
ceed Mr. Fenninger. Louis S. Headley, 
vice president of the First Trust Com- 
pany of St. Paul, Minn., was elected 
chairman of the Division’s Executive 
Committee, thus being in line for the 
presidency two years hence. 

Other members of the Committee are: 
Frederick A. 
Carroll, vice | 
president and 
trust officer 
of the Na- 
tional Shaw- 
mut Bank of 
Boston; H. 
Douglas Dav- 
is, vice pres- © 
ident, Plain- } 
field (N. J.) 
Trust Com- 
pany; Arthur 
T. Leonard, 
vice presi- 


CARL W. FENNINGER 


LOUIS S. HEADLEY 

dent, City National Bank and Trust 
Company of Chicago; James E. McGui- 
gan, vice president and trust officer, 
Bank of America N.T. & S.A., Los An- 
geles; and John M. Wallace, vice pres., 
Walker Bank & Trust Co., Salt Lake City. 
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P. D. Houston New A. B. A. President 


P. D. Houston, chairman of the board 
of the American Natonal Bank of Nash- 
ville, Tenn., was elected president of 
the American Bankers Association. Mr. 
Houston, whose banking career began 
with the Peoples Bank of Lewisburg in 
1891, was 
very active 
in  associa- 
tion work, 
both state 
and national. 

He served the 

Tennessee 

Bankers As- 

sociation in 

various cap- 

acities and 

was its pres- 

ident in 1914. 

He represen- 

ted Tennes- P. D. HOUSTON 

see on the Executive Council of the 
American Bankers Association, and has 
served on many of the committees of 
that Association. He was treasurer of 
the A. B. A. two years, 1931-33; was 
elected second vice president in 1938 
and first vice president in 1939. In 
addition to his many duties as director 
of several large industrial concerns in 
the south, he served two terms as a 
member of the Advisory Council of the 
Federal Reserve System. A son, P. D. 
Houston, Jr., is vice president of the 
same Bank. 

In his “acceptance” speech, Mr. Hous- 
ton outlined a two-fold program involv- 
ing greater cooperation among banks 
and the promotion of community devel- 
opment by these institutions, around 
which activities will center the policy 
of the A.B.A. for the coming year. 
Working together in mutual under- 
standing is more important now than 
ever before, he declared, and banks 
must look to strengthening their respec- 
tive communities (and thus ultimately 
the whole nation) after studying them 
and analyzing, in particular, their sav- 
ings and spending habits. 

W. L. Hemingway, president of Mer- 


cantile-Commerce Bank and Trust Com- 
pany, St. Louis, was chosen second vice 
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president of the Association, thus be- 
ing in line for the presidency in 1942. 
Following his early banking experience 
in Little 

Rock, Ark., 

Mr. Heming- 

way went to 

St. Louis in 

1919 to be- 

come vice 

president of 

the National 

Bank of Com- 

merce. When 

that institu- 

tion merged 

with the Mer- 

cantile Trust 

Company in W. L. HEMINGWAY 
1929, he remained as vice president. 
One year later he was elected executive 
vice president, and three years after 
that was elevated to the presidency. 

Included in Mr. Hemingway’s many 
associational activities are presidency 
of the St. Louis Clearing House Asso- 
ciation for two terms, present member- 
ship on the Executive Council of the 
A.B.A. and the Board of Regents of the 
Graduate School of Banking, and chair- 
manship of the St. Louis Chamber of 
Commerce from 1937 to 1939. 

Among the trust men appointed by 
Mr. Houston to commissions and com- 
mittees of the A.B.A. are Mr. Fenn- 
inger—to the Administrative Commit- 
tee; Sidney F. Taliaferro, vice presi- 
dent and trust officer, The Riggs Nation- 
al Bank, Washington, D.C.—to Commit- 
tee on Federal Legislation; Lee P. Miller, 


vice president, Fidelity & Columbia 
Trust Company, Louisville, Ky. — to 
Executive Committee; Gwilym A. Price, 
president, Peoples-Pittsburgh Trust Com- 
pany — to Economic Policy Commission, 
1943 Term; and Elliott W. Gumaer, vice 
president and trust officer, Rochester 
(N.Y.) Trust & Safe Deposit Company 
— to Board of Regents, Graduate School 
of Banking. 


I. C. C. Cuts Trustee Fees 


The Interstate Commerce Commission 
is causing much concern to trust institu- 
tions because of its tendency to re- 
duce their claims for compensation as 
trustees for railroad mortgages involved 
in reorganizations under Section 77 of 
the bankruptcy act. It appears that the 
I. C. C. is attempting to correct past 
abuses in this regard by imposing inade- 
quate fees now, despite the showing by 
some banks that the compensation allowed 
is substantially less than the actual, irre- 
ducible cost of rendering the necessary 
services. Moreover, the commission has 
refused to issue a statement of policy as 
to what may be considered reasonable 
work and reasonable fees for bond trus- 
tees in the increasing number of rail re- 
organizations. 

0 


The Economic Club closed its year by the 
election of officers. All incumbents were 
re-elected, including George W. Rossetter, 
head of the accounting firm bearing his 
name, as president; Thomas H. Beacom, Jr., 
assistant vice president in the Trust De- 
partment of The First National Bank of 
Chicago, first vice president and director, 
to serve in the latter capacity for three 
years. 





The American Way 


FRANKLIN B. KIRKBRIDE 


IBERTY within 

law is the keynote 
which has its roots in 
Magna Carta. Govern- 
ment, servant of the 
people, to which is del- 
egated definitely limit- 
ed authority, cannot en- 
croach on rights re- 
tained by sovereign 
citizens or which are 

reserved for local control. 

As a young man in the employ of the 
Federal Government, I was told that I 
must be reasonable in all my official deal- 
ings with the public by whom I was 
employed and paid, that if I ever took 
action as a public servant which was 
unreasonable I would do so at my per- 
sonal peril. 

In the intervening years, we, as a 


people, have delegated many new func- 


tions to our Federal government. We 
have not, however, changed the basic 
philosophy on which our nation was 
built. Government by consent of the 
governed, as opposed to government sup- 
reme and the people its subjects, will 
always remain the fundamental differ- 
ence between a representative democracy 
and dictatorships. 

The wisdom of the founding fathers 
has been justified by more than one hun- 
dred and fifty years of life as a nation. 
The value of the separation between 
executive, legislative and judicial func- 
tions of government has been justified 
in practice. The written constitution 
has been supplemented by sound tradi- 
tion that continuing public opinion has 
given the force of basic law. So flexible 
has our structure of government been 
that it has proved itself adequate to meet 
every new and changing phase of a pro- 
gressive civilization. 


ODAY, at a time of crisis, it be- 
hooves each and every sovereign cit- 
izen of these United States to do his 
and her part in defending our country 


and saving our system of government 
from assaults which, if we become soft, 
will do irreparable harm to us, and to 
our children. 

Free speech, liberty of the press, free- 
dom of religion, the ballot, every prerog- 
ative guaranteed to a sovereign people 
by their constitution and the bill of 
rights must be kept inalienable at all 
costs. The pendulum has, during the 
life of our nation, swung now towards 
states’ rights, then in the direction of 
federal encroachment on the retained 
rights of the people. Today, a huge and 
ever-growing bureaucracy holds within 
itself the seeds of disaster. This trend. 
must be reversed. 

The wealth of these United States has, 
except during the past decade, increased 
steadily, as we have, through individual 
effort backed by the profit motive, push- 
ed out our frontiers. We must again 
reassert and develop our creative powers 
and prevent the blighting hand of bur- 
eaucracy from destroying initiative. 

The frontiers still to be reached are 
very different from the westward march 
of a pioneering civilization, conquering 
the desert, defeating the Indians, brav- 
ing unknown dangers and privation, as 
the covered wagon rolled westward to- 
wards the rainbow’s end. 


ODAY, the frontier is right here in 
our midst, all over these United 
States, in the crowded cities as well as 
in the open spaces. The miracles 
wrought by invention, imagination, ad- 
ministrative genius, based on discoveries 
in pure science and their application to 
human uses, spell opportunity, a rising 
standard of living, a better way of life. 
The dole and deficit financing as a set- 
tled policy of government proclaim de- 
feat, a lowering standard of living, a 
crushing load of public debt and, worse 
than all, the loss of hope, aspiration and 
the will to succeed. It is not the negro 
alone who today must be saved from a 
tyranny worse than bodily slavery, it is 
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the sovereign citizen, white as well as 
black, whose rights are at stake, who 
seeks emancipation from the heavy hand 
of a growing statism. The freeman calls 
for leadership to reverse a trend that, 
in the name of equality, is bound to level 
down rather than up, that redistributes 
privilege, sapping the roots of produc- 
tive energy. 

Is big business the enemy of the mass- 
es? Has abuse flourished and at times 
made us hang our heads in shame? As 
long as human nature remains fallible, 
there will always be an unruly fringe in 
business, as in politics, that must be 
curbed by the heavy hand of govern- 
ment, guardian of the people’s rights. 
No industry is all bad. No government 
is all good. 

Shall it be business, big and little, 
with as little interference from govern- 
ment as possible and the free and un- 
trammeled exercise of initiative, the 
genius: for successful effort given full 
play, with the rules of the game safe- 
guarding the rights of the least among 
us, protected by the just enforcement 
of law, or shall it be the crushing hand 
of big government with none to police 
it, save by slow and difficult recourse to 
the courts and finally the ballot box, 
where in boss-ridden cities the exercise 
of the franchise is all too often only a 
travesty? 


UMAN rights are paramount and 
must be defended at all costs. 
Property rights come next. Every ad- 
vance in the standard of living must be 
protected jealously and further advances 
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must still be made. The sore spots in 
our economy where living conditions are 
subnormal must be eliminated. We are, 
to a surprising extent, an agricultural 
nation and a just balance between agri- 
culture and manufacture must be main- 
tained. The interests of labor, manage- 
ment and capital are interdependent. 
United in common effort, they are in- 
vincible. 


We must return to government under 
law. We must guard our liberties, 
choose the straight, hard and narrow 
path, for the easy way leads to destruc- 
tion. In the words of that stalwart dem- 
ocrat, Grover Cleveland, we must never 
forget that it is the function of the 
people to support their government, that 
it is not the function of government to 
support the people. It is, in the final 
analysis, the people themselves, the tax- 
payers, you and I, that feed the hungry 
and will continue to do so, not the gov- 
ernment that passes out the dole. 


This is no ordinary political campaign. 
It is a crusade that calls for a mandate 
from the people so overwhelming that 
the servants we elect may know our 
people will brook no interference with 
a way of life that has made these United 
States the envy of the civilized world. 


Strong we must be, brave and un- 
afraid to sacrifice and toil in the assur- 
ance that the peace we crave, the liber- 
ties we enjoy, may be made secure for 
future generations. 


At this time, a special duty rests on 
the possessors and custodians of wealth: 
to so use the influence and power they 
command that the common good may be 
safeguarded and advanced no matter 
what the price. Class distinctions, dif- 
ferences of viewpoint, must be forgotten, 
as a united nation, strong within, respec- 
ted and feared without, continues to 
demonstrate the invincible power of the 
American Way. 


The National Association of Supervisors 
of State Banks closed their Richmond, Va., 
convention recently with the election and 
induction of John D. Hospelhorn, Deputy 
Bank Commissioner of Maryland, as pres- 
ident to succeed D. W. Bates, Iowa Superin- 
tendent of Banks. 





Audits, Earnings and Protection 


Elaborate Checks and Balances and Possibilities of Codification 


F. A. ZARA 
Assistant Vice President, City Bank Farmers Trust Company, New York 


EEKING the ideal, what satisfaction 

there is when we uncover some delin- 
quency chargeable to human error, and 
how flat and colorless our job seems 
when we don’t! As Gilbert and Sulli- 
van put it: 


“Oh don’t the days seem lank and long 
When all goes right and nothing goes 
wrong, 
And isn’t your life extremely flat 
With nothing whatever to grumble at!” 


I think we all agree that the scope 
and extent of any audit and accounting 
control should be related to and gov- 
erned primarily by the necessities and 
problems of the business itself and not 
as an abstract application of mere rules 
of checks and balances. 

You are aware of a stimulated effort 
to subject trust departments all over the 
country to an inordinate number of intro- 
spections and self-analyses. The urge 
seems to be incessant for trust depart- 
ments to reveal publicly and collectively 
their failures to produce operating pro- 
fits, particularly in testamentary and 
private trusts. Those privileged to be 
on the right side of the ledger are can- 
celled out in the resultant figures of the 
majority which show losses. Having 
gotten the patient into the frame of 
mind that something must be wrong, the 
treatment then recommended is a cost 
analysis (preferably by an outside ac- 
countant) which will confirm a condi- 
tion many of us have known for years, 
namely, that the personal trust business 
is not one of large profits year in and 
year out, and for some, cannot ever hope 
to be. 


Have We Reached the “Last Resort’? 


HE few reports and studies which 
have been assembled to prove the 


From address before annual convention Na- 
tional Association of Bank Auditors and Comp- 
trollers at St. Louis, Mo., October 18, 1940. 


need for increased compensation are 
based upon an inadequate experience. 
It seems to me such figures are plainly 
inconclusive, particularly in these abnor- 
mal times; not to mention the peculiari- 
ties of accounting for principal commis- 
sions. The latter do not fall equally in 
each year in all localities, and in many 
instances are not collected until the 
termination of the trusts. There is un- 
doubtedly, however, great disparity and 
differences in the fee schedules in the 
various states which can not be attri- 
buted to differences in the climate. This* 
is particularly true of the trusts of $25,- 
000. or less in value. For these there 
should be minimum annual fees, but not 
so high as to preclude our acting in this 
field in the interest of performing an 
essential public service. 


Another reason given for the immed- 
iate raising of the fee schedules is that 
the corporate trustee has had many 
added duties and responsibilities thrust 
upon him in recent years. Complica- 
tions and complexities wholesale, most 
of which are due to uncontrollable fac- 
tors and some, unfortunately, due to his 
own decisions. Not all of our headaches 
can be attributed to the other fellow’s 
lapses. It is also true that trustee’s com- 
missions have been reduced by lower in- 
come in the last few years. And so have 
the earnings of many others—corporate 
as well as individual. 


However, no industry or enterprise in 
this or any other country, as far as I 
know, has ever pulled itself out of a 
depressed state of business or achieved 
prosperity by the sole expedient of in- 
creasing the selling price of its product. 
On the contrary, the oustanding achieve- 
ment of industry in general has been 
the lowering of its selling prices, com- 
pensated for by a reduction of costs and 
increase in volume. Raise the schedules 
of fees for trust services unreasonably 
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and in a wholesale manner and real harm 
will have been done to the future of the 
personal trust business. The perpendic- 
ular raising of fees can act only as a fur- 
ther deterrent to the securing of new 
business. 


A Job for Auditors 


N the past, the courts and legislatures 

have granted increased rates of com- 
pensation to trustees, and I feel certain 
that they will do so again, provided the 
case is based upon carefully assembled 
facts and supported by convincing rea- 
sons. Undoubtedly, there are many sta- 
tutory and other fee schedules in this 
country which are inequitable and which 
unquestionably work a hardship on the 
corporate trustee. However, corporate 
fiduciaries do not enjoy a monopoly in 
this business. 

Cost finding at best is purely an ap- 
proximation of carefully assembled fig- 
ures based upon time studies of actual 
operations supplemented by allocations 
of costs of material and plant and equip- 
ment. Added to these is an estimate of 
general overhead expense. Certainly 
conditions vary in all banks, but it is 
the duty of comptrollers and auditors to 
take the lead and determine these import- 
ant factors in their own institutions and 
to make the management cost conscious. 
It is poor business to accept new ac- 
counts and afterwards determine, simply 
as an afterthought and matter of curios- 
ity, whether it will return the degree of 
profit that is should. The institutional 
auditor and comptroller has also a corol- 


“We have vacancies, but unfortunately I 
can’t fire them.” 
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lary duty to apply his findings to the 
business on the books and to aid the 
management in analysing accounts to the 
end that unsatisfactory conditions are 
rectified. 

Does it not then seem appropriate to 
devote at least as much of our thinking 
to the further reduction of costs as we 
do toward increased compensation? If 
fees are to be raised only after every 
possible step has been taken to simplify 
and standardize this business in all of 
its ramifications, what approach and 
upon what theory then should its audits 
and controls be patterned? 


Civil Responsibility or Policing? 


HE objective and controlling idea 

behind the policy of institutional 
audits and controls should be the insist- 
ence upon, and the establishment of ade- 
quate and satisfactory internal depart- 
mental and administrative checks and bal- 
ances on the part of the originating units 
themselves. The comptroller and audi- 
tor should preserve the position of critic. 
A few companies operate upon the the- 
ory and practice of having their comp- 
trollers and auditors enter into practic- 
ally all current operations. They are 
the official verifiers and super-supervi- 
sors. But by so doing, I believe they 
lose their perspective and much of their 
effectiveness. If we cannot depend upon 
the honesty, accuracy and competency 
of the clerks and officers to perform 
their daily tasks without the omni-pres- 
ence of auditors and their controls, then 
there is something wrong with the oper- 
ating staff. The most competent staffs 
are invariably the most self-reliant. 


Furthermore, we must fully recognize 
what is known as a “fair business risk.” 
For if audits and controls are organized 
and established with the thought of at- 
tempting 100% foolproof procedures, the 
cost of these efforts will not only be out 
of all reason to the possible risk and loss 
should it occur, but the process and 
effect upon the business and staff will 
tend toward strangulation, and the. bur- 
den will be unreasonably heavy. I am 
not saying that the auditors should ride 
with a loose rein; certain constant con- 
trols are essential. For instance,. the 





control of all daily security transactions 
in and out of the department’s hands; 
the close check of all principal cash 
transactions; the verification of all re- 
ports and statements for supervisory or 
outside examining agencies. However, 
they should not be pure duplications of 
operating procedures and record keeping. 
The remainder can wisely be left to the 
initiative and work of the originating 
units, subject to the periodic testing of 
procedures, internal controls and the ade- 
quacy of records. 

On top of all the examinations by out- 
side supervisory authorities, [Comptrol- 
ler of the Currency, State Banking De- 
partment, Federal Deposit Insurance 
Corp. or Federal Reserve Bank] there 
are the examinations of the Bank’s di- 
rectors. No one could say that the trust 
department has been neglected. I am 
sure that the trust departments as a 
whole have greatly benefited by such vis- 
itations, to the furtherance of safe and 
standard practices of the more exper- 
ienced banks. There has been no policy 
to take direction out of the hands of the 
banks or to supplant the legislative pow- 
ers of the several states, nor the super- 
visory functions of the courts. 


A “Too Well Remembered” Department? 


OWEVER, there has been apparent 

of late a tendency to go more min- 
utely into the administration of the in- 
dividual trusts from the angle of invest- 
ment management, its character and the 
judgment and prudence exhibited by the 
trustee over the years. Now while it 
is most desirable that the management 
have at all times an accurate knowledge 
of the status of all of the trust business 
on its books, one of the most difficult 
things to obtain is a reliable and expert 
appraisal at any time, of direct or con- 
tingent liability to the corporation or its 
directors. Undoubtedly, the primary 
motive in these examinations is to guard 
against unsound practices which are con- 
trary to the public interest and to pre- 
vent loss to the Corporation or liability 
to the directors. In the attempt to ac- 
complish this very worthwhile objective, 
it is certainly not the intent of those 
outside supervisory powers to add to the 
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dangers or to unwittingly increase the 
pitfalls surrounding these duties. Never- 
theless, if the trend already apparent is 
continued, we may in the long run not 
greatly benefit the corporate trustee but * 
very definitely we may subject him to 
further difficulties and possible losses. 
Investment policies, the maintenance of 
high standards and effective procedures 
designed to keep the entire management 
informed of its responsibilities — these 
are within the scope of helpful examina- 
tions, but not merely historic criticisms 
of individual investment portfolios. 


Greater effort can be exerted towards 
making this business a safer and simpler 
one to administer. It has always seemed 
strange that so little emphasis, in com- 
parison to that placed elsewhere, has 
been directed towards lightening the ad- 
ministrative and legalistic load under 
which the personal trust business has 
been struggling. The ball of red tape 
has grown to enormous proportions. 
While everybody readily agrees that 
these ritualistic procedures are undesir- 
able and should be discarded, many are 
color-blind when it comes to the show- 
down and fail even to notice that the 
tape is actually the color of loss—of mon- 
ey and of motion. For many long years 
everyone has been asking for more and 
more reports, figures, records, legal de- 
fenses and what not. They have discov- 
ered that there is no more fertile field 
in which to sow these seeds of elabora- 
tion and advice than the trust depart- 
ment. 
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What Uniform Laws Can Do 


SECOND suggestion is that you men 

as a group direct your effort toward 
the active support of the codification of 
trust laws and the enactment of more 
and more uniform legislation. Through 
the work of the Commissioners on. uni- 
form State Laws and the Trust Division 
of the American Bankers’ Association, 
an invaluable amount of constructive 
effort has already been accomplished. 
But it has hardly yet begun to have any 
widespread results. Comparatively few 
states as yet have enacted uniform leg- 
islation. The “Uniform Principal and 
Income Act,” the adoption of which will 
remove many uncertainties and useless 
notions, would be a constructive move 
and of practical value in any jurisdic- 
tion, has been adopted by only a few 
states. The “Uniform Trusts Act,” to 
enable a settlor to give a trustee full sta- 
tutory powers without defining them in 
a trust instrument, has likewise been 
adopted by only a few states. Common 
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Trust Funds are receiving well deserved 
support. Standardizing of trust forms 
and procedures could be carried much 
further without becoming injurious to 
the administration of trusts. 


At a meeting last month in Philadel- 
phia, the national commissioners on state 
laws adopted two new mortgage acts. 
They were intended to simplify individ- 
ual forms of mortgages and their record- 
ing, and to make uniform and simplify 
mortgage foreclosure proceedings. It 
was estimated that this new legislation 
would result in saving borrowers and 
lenders several million dollars a year. 


Periodic Accounting and Clearance 


NE of the most constructive steps, 
however, is the drafting and adop- 
tion of a uniform accounting act. Sur- 
charges can often cut deeply into profits 
and erase the labors of many a year of 
hard-earned commissions. The advan- 


tages of having clear releases as to all 
past transactions, which the interested 
parties would not feel was motivated by 


any desire on the part of the trustee to 
safeguard his own interest and to the 
embarrassment of the customer, seem 
real. Unless there is a requirement of 
law to account at stated periods, it would 
be difficult to overcome this feeling on 
the part of the customer. The national 
conference of commissioners adopted a 
model act in 1936 known at the “Uni- 
form Trustees’ Accounting Act,” While 
in its present form, it may result in 
more of a burden than a benefit, and 
while it also may contain many undesir- 
able provisions, the purpose behind the 
act is sound and desirable. There is too 
much uncertainty and potential liability 
in this business of not being required 
to account regularly. Accounting may 
not occur for ten, twenty years or more 
and in the meantime you do not definite- 
ly know what your liabilities are. What 
other business could afford to be con- 
ducted on that basis? 


A helpful act, perhaps prescribing the 
form of the account, which should be in 
the most simple form, preferably utiliz- 
ing copies of current accounts and incor- 
porating cost and inventory values, would 
be most desirable. The trustees also 





should be authorized to file accounts 
whenever they desire to do so, but not 
less frequently than once every three 
years. This would be less burdensome 
than the provisions of the model act 
referred to. Also, the act should provide 
that a judgment or decree settling any 
account should be valid and binding upon 
all parties interested in the trust and not 
subject to review or revision except on 
appeal or for fraud or error. It may 
also be possible to make some simple 
provision for binding all minors, remain- 
dermen and others without the present 
expensive legal procedures. 


As a matter of related interest, trus- 
tees under the new Corporate Indenture 
Act are now required to account annu- 
ally to bondholders. This requirement 
is not burdensome and must prove of 
great aid to the work of the corporate 
trustee because there is nothing so help- 
ful as a periodic review of past acts and 
performances. A uniform accounting 
act will prove of inestimable value in 
simplifying and releasing many internal 
audit controls which are considered es- 
sential under present conditions. One 
of the most pressing and difficult ques- 
tions confronting the comptroller and 
auditor is the determination of liability 
which may accrue to the corporation or 
its directors. This question, I believe, 
can never be satisfactorily answered ex- 
cept by the enactment of some such uni- 
form legislation. 


We cannot afford to sit tight and re- 
main in the comfortable state of status 
quo. In the words of Vice President 
Garner to a member of Congress who 
was uncertain whether he should accept 
membership on a certain investigating 
committee: “Take it, boy. It will do 
you more good than kissing every baby 
in your district!” 


Edward Schickhaus, vice president of the 
Fidelity Union Trust Company of Newark, 
is chairman of the Special Committee on 
Trust Investments of the New Jersey Bank- 
ers Association; William E. Hocker, vice 
president and trust officer of the National 
Newark and Essex Banking Company, New- 
ark, is chairman of the Committee on Trust 
Subjects. 


Largest 
TRUST COMPANY 


in the Golden State 
* 


Nop re poor y 
BANK OF LOS ANGELES 


MEMBER FEDERAL RESERVE SYSTEM * MEMBER 
FEDERAL DEPOSIT INSURANCE CORPORATION 


Trust Round Table Issues “Fiduciary” 


The first issue of The Fiduciary, bulletin 
of the Personal Trust Round Table (form- 
erly Trust Problems Seminar) of the New 
York Chapter, American Institute of 
Banking, has made its appearance. Edited 
by E. R. Shumway, of Bankers Trust 
Company and Secretary of the Round Ta- 
ble, this publication is to be distributed 
each month to members to acquaint them 
with the details of the next meeting’s pro- 
gram, so that all members may be pre- 
pared to take active part in discussions. 

Tentative program plans for the ensu- 
ing year include discussions on such top- 
ics as close corporations, investments, 
standardization and the small trust, and 
estate planning. Outstanding attorneys 
and other authorities, as well as local 
and out-of-town trust men, will be invited 
to address the meetings. 

Edgar B. Landis, trust officer of Chemi- 
cal Bank & Trust Company, continues as 
leader of the Round Table. John Horn, 
of Bankers Trust Company, who was suc- 
ceeded by Mr. Shumway, will remain ac- 
tive as chairman of the committee on 
Practices in Other Jurisdictions. . 





Equitable Fund C Yields 3.6% 
Audit Report on Fund of Equitable Trust Company 


N compliance with the provisions of Sec- 

tion 17, Regulation F, of the Board of 
Governors of the Federal Reserve System, 
requiring that banks administering trust 
funds shall cause an audit to be made at 
least once during each period of twelve 
months, the Equitable Trust Company of 
Wilmington, Del., has published a report on 
its Fund C. Prepared by independent aud- 
itors, this report is available to beneficiaries. 

Equitable Fund C has been a common 
trust fund only since 1938. This year’s 
audit covers the period from September 8, 
1939 to September 7, 1940. 


This fund is by its terms limited to “the 
classes of investments authorized for trus- 
tees by the Statutes of Delaware,” and is 
invested in high grade bonds and mort- 
gages on real property. Investments in 
bonds are carried at cost, or $859,805.70 
and mortgages, $151,540.59; cash totalled 
$3,404.05, making a total balance of $1,014,- 
750.34, compared with $990,231.67, as of 
September 8, 1939. Issuance of participa- 
tion units during the year amounted to 
$115,734.34, while participations totalling 
$94,001.27 were redeemed. 

Income receipts were $38,162.92 as com- 
pared with $38,896.34 last year. The 
amount of income paid to participants was 
$35,976.02, the difference between that and 
the income receipts being represented by 
the cost of the audit and by accrued inter- 
est paid on bonds purchased. 


Income received was distributed to the 
individual trusts interested in Fund C with 
respect to each unit of participation, on the 
following basis: 


Dec. 7, 1939 
Mar. 7, 1940 
one 7, oe 
Sept. 7, 1940 


$ .9615432 
1.0424087 
.8620049 
1.0071228 


$3.8730796 


Although the yield of 3.6% for the twelve 
months’ period shows a slight decline over 
last year’s yield of 3.76%, that figure, in 
view of the fact that this fund is limited 
to so called “legals”, demonstrates excellent 
management in a period of constantly fall- 
ing interest rates. 


The following tabulation represents the 
per unit valuations as determined by the 
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Trust Investment Committee at quarterly 
intervals. 


Units 
Outstanding 
9,468 
9,480 
9,406 
9,413 
9,674 


Valuation 
per unit 
$104.9784 
107.9110 
108.1677 
106.13579 
107.7283 


Valuation 
Date 
Sept. 7, 1939 
Dec. 7, 1939 
Mar. 7, 1940 
June 7, 1940 
Sept. 7, 1940 


The report showed that in all transactions 
relating to investments in bonds and mort- 
gages there were no defaults in either prin- 
cipal or interest during the year under re- 
view. 


Bank Chartering 


A new bank should not be chartered un- 
less and until the following, among other 
factors, are favorably determined: 


1. Necessity, not convenience. 


2. Reasonable assurance bank will make 
a profit. 


38. Adequate capital structure. 


4. Competence and character of manage- 
ment. 


5. Financial standing and character of in- 
corporators. 


6. Prospect of reasonable growth of com- 
munity to be served. 


Thus, stated Linwood O. Neal, Oklahoma 
Bank Commissioner, would a recurrence of 
the debacle of 1933 due to overchartering 
of banks be avoided. Speaking at the Okla- 
homa Bankers Association Convention on 
May 3, Mr. Neal declared that cooperation 
was necessary between state and federal 
chartering authorities; no application will 
be given favorable consideration by his de- 
partment unless it provides for membership 
in the Federal Deposit Insurance Corp. Also, 
the department consults with the Comp- 
troller of the Currency where the granting 
of a state charter might jeopardize a na- 
tional bank, and conversely. 

Concluding, Mr. Neal said that no amount 
of regulation or supervision ean be substi- 
tuted for competent management, but he 
urged greater uniformity of laws and prac- 
tices. 





Laboratory Analysis of a Business Insurance Case 


J. E. RAPPOPORT 
Member of the Cincinnati, Ohio, Bar 


HE business insurance case submit- 
ted to us for laboratory analysis is 
this :* 


John Adams and George Barnes were 
associated stockholders in The Adams- 
Barnes Manufacturing Co., a close corpo- 
ration. The total authorized capital 
stock of the company was 200 shares, all 
common stock, valued at $150 per share 
by the parties. Each party owned 100 
shares. 


Adams was 50 years old when the 
business insurance was written in 1930. 
Barnes was then 45 years of age. The 
insurance was obtained to support a 
stock purchase agreement entered into 
by those parties. Adams died in 1940. 


Applying the skill and technique of 
experienced laboratory technicians, our 
research develops the following in- 
gredients: 


I. The Planning: We find that the 
insurance underwriter who was re- 
sponsible for the case... had tabulated 
the principal conditions that proved the 
need for business insurance .. . that 
could be advanced as motivating forces 
to be directed to prospects for business 
insurance: 


Business investments are usually sub- 
stantial, with a corresponding need for 
insurance protection. 

Men spend the best years of their lives, 
in addition to their money, in the devel- 
opment of their business interests. 

Business men make great personal 
sacrifices to establish commercial and 
bank credit, but give little thought to 
the impairment of that credit by death. 

“Key men” in business are developed 
by years of training at great cost to em- 
ployers, and yet nothing was being done 
to insure the investment made in such 
men. 

From address before Cincinnati Life Under- 
writers Association. 


*(Obviously, all names are fictitious, although 
the facts are those of an actual case.) 


Frequently all of the capital that has 
been accumulated by men engaged in 
business is represented in inventories, 
equipment and machinery, accounts re- 
ceivable and good will. 

If the capital values invested in busi- 
ness could be conserved for the business 
man, the best interests of his business 
associates, his business and his family 
would be safeguarded. 


Our underwriter became convinced 
that business insurance was the practi- 
cal solution to the problems of the bus- 
iness man. 


II. Prospecting: Our underwriter 
then discovered that many of his pros- 
pects for personal insurance were men 
who owned small businesses, or were 
partners in small business enterprises, 
or were stockholders in close corpor- 
porations; and that he had been over- 
looking a highly profitable field that was 
ripe for development as a supplement to 
his regular prospecting. 


III. Opening The Case: He learned 
all he could about the two men, their 
business and their respective capital in- 
terests. Then he arranged for an in- 
terview with Adams. 


The interview developed the fact that 
Adams had very little capital outside of 
that invested in the stock of the com- 
pany and that he and his family de- 
pended entirely on the income he was 
receiving as salary and dividends from 
that business. In the course of the 
discussion, our underwriter found op- 
portunity to ask three motivating ques- 
tions : 


“Have you ever given any thought to 
the matter of protecting your capital in- 
terests and investments in this busi- 
ness?” 

“If you wanted to or had to retire and 
sell your stock, could you get its full 
value promptly and in cash?” 

“Have you ever given thought to the 
matter of being able, financially, to buy 
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Mr. Barnes’ stock in the company if he 
should retire or die?” [It is wise to ap- 
proach the subject from the standpoint 
of the consequences arising from the 
prior death of associates.] 


The answers proved that Adams’ sit- 
uation was precarious. Adams readily 
cooperated to arrange for an interview 
between Barnes and the underwriter. 
In that meeting, similar motivating sug- 
gestions were made by our underwriter. 
We then find the stockholders in a joint 
conference with the underwriter, — 
both stockholders agreeing on the adop- 
tion of a business insurance stock pur- 
chase plan. 


In our microscopic research, we un- 
fold this fact: the underwriter, in 
preparing himself for service to his 
clients in the field of business insur- 
ance, had established an arrangement 
with a competent lawyer for consulta- 
tion and help in the legal aspects of 
business insurance matters. In the pre- 


sent state of the case he consulted his 
lawyer and, without divulging the 


names of his clients, described the per- 
tinent facts of the case and obtained 
an outline draft of a stock purchase 
insurance agreement to fit those facts. 


Plan Presented 


IV. The Presentation: In a second 
meeting with Adams and Barnes he ex- 
plained in lay language the plan he had 
worked out. He then suggested that an 
appointment be made for a_ general 
conference with the lawyer for the 
company. Our underwriter realized 
that he should not attempt to take the 
place of the company’s lawyer. 


In the consultation with the com- 
pany’s lawyer, our underwriter. sub- 
mitted the preliminary foundation of 
the business insurance program and 
stated the wishes of Adams and Barnes 
with respect to it. This opened the 
door to complete cooperation between 
him and the company’s lawyer. We 
must not overlook the fact that a law- 
yer will resent the intrusion by another 
lawyer upon his relations with his 
client. The underwriter left with the 
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lawyer for the company the draft of the 
business insurance stock purchase 
agreement, with the suggestion that the 
lawyer might find it helpful in prepar- 
ing the final agreement for his clients. 


The proposed agreement makes use 
of the services of a corporate trustee. 
This is a vital part of a well-rounded 
and effective business insurance pur- 
chase plan. The company’s lawyer con- 
sulted the Trust Officer of the desig- 
nated Trustee, for approval of the trust 
provisions and the appointment. 


V. The Closing: The medical exam- 
ination and the personal inspection of 
the insurance applicants were good and 
the policies were issued. Thereupon, 
through the company’s lawyer, our un- 
derwriter arranged for the execution 
of the agreement by the parties and the 
Trustee and delivered the policies. 


What It Can Do 


VI. Life Insurance In Action: When 
the life insurance went into action, 
these results were accomplished: 


Adams’ estate obtained the recovery 
of the full value of his stock in the com- 
pany, $15,000, promptly and safely at 
his death. In addition, Adams’ estate 
obtained the recovery of the cash sur- 
render value of the policy he owned on 
the life of Barnes, $3,160. 

Barnes promptly obtained the stock 
owned by his deceased associate and be- 
came the owner of a valuable life insur- 
ance policy on his own life, by purchase 
from the Trustee. He was not required 
to enter into embarrassing negotiations 
with Adams’ family for the purchase of 
Adams’ stock, nor to bargain with them 
as to the value of that stock. 

Barnes did not find himself in the posi- 
tion of looking for capital to acquire 
Adams’ stock. Barnes was not faced 
with the concern of being unable to pur- 
chase Adams’ stock and finding himself 
in association with unsympathetic, un- 
cooperative or antagonistic interests. 
Barnes was not called upon to impair the 
credit of the company by obtaining a 
bank loan to make the purchase of 
Adams’ stock. 

When Barnes found that he did not 
have the money available to purchase the 
policy Adams’ held on his life, he was 
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able to make that purchase promptly by 
making a policy loan for the required 
amount from the insurance company. 

Barnes was now the sole owner of all 
of the stock of the company and, if he 
desired to do so, he could select an as- 
sociate to replace Adams. 


Recitals 


The stock purchase insurance agree- 
ment in the case we analyzed, as we 
have already seen, contemplated the 
use of a corporate trustee, so that the 
introductory paragraph, which de- 
scribes the parties to the agreement, 
also designates The General National 
Bank & Trust Company as Trustee. 

Then follows the identification of the 
stockholders, the place of residence of 
all the parties, the nature of the stock- 
holders’ business and its location, and 
a statement of the fact that the stock- 
holders are the owners of all of the 
stock of the company and are actively 
engaged in the conduct of the company’s 
business. This paragraph also refers 


to a schedule in which the respective 
stock ownership is describéd and identi- 
fies the Trustee and its business and 
residence. 

The next paragraph states the pur- 
poses of the agreement, which are, 
briefly, as follows: 


To preserve the best interests of the 
corporation; 

To provide for the retirement and death 
of the stockholders; 

To enable the beneficiaries of a deceased 
stockholder to obtain his capital inter- 
ests from the corporation promptly 
and safely on death; and 

To enable the surviving stockholder to 
acquire the stock of a deceased stock- 
holder. 


Then follows the provision relating 
to the life insurance on the parties: 
each of the stockholders is the appli- 
cant for the policy on the life of the 
other. The policies are made payable 
to the Trustee. They are referred to as 
being described in a schedule attached 





At your service with complete 


trust and banking facilities. 


BERKS COUNTY TRUST 
COMPANY 


Reading, Pennsylvania 


e Member Federal Deposit Insurance Corporation 


to the agreement. Each stockholder 
agrees to pay the premiums on the pol- 
icy for which he applies. 


Then follows a provision under the 
terms of which the stockholders agree 
to endorse in blank the certificates of 
stock owned by each of them. They 
also agree that on the happening of the 
conditions described in the agreement 
the trustee shall deliver the stock to the 
purchaser and pay over the purchase 
price to the seller, or to the seller’s 
estate; the stock shall continue to 
stand in the name of each respective 
stockholder on the books of the com- 
pany and each stockholder shall con- 
tinue to vote the stock he owns and 
receive all dividends thereon until a 
sale is made pursuant to the agreement. 

The next paragraph provides for the 
deposit of the stock certificates and the 
life insurance policies with the trustee. 


Why A Corporate Trustee 


Many important considerations im- 
pel the selection of a corporate trustee 
in the modern use of business insurance 
agreements. Briefly stated, the best in- 
terests of the parties to such agree- 
ments and their respective survivors 
are best served. That selection avoids 
the infirmities that are inherent in the 
alternative of personal trustees. The 
corporate trustee is a permanent insti- 
tution; it is especially experienced and 
uniquely equipped professionally to 
act; it has financial stability; and, 
since it is a neutral party, it will ad- 
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minister the trust and discharge the 
duties thereof impartially, judiciously, 
expeditiously and efficiently. The cer- 
tificates of stock and the policies en- 
trusted to its custody are in secure 
hands. The proceeds of the life insur- 
ance collected by the trustee on the 
death of a party are free from levy by 
creditors of the business. Finally, the 
corporate fiduciary, as trustee, is sub- 
ject to rigid control, supervision and 
regulation by the laws of the state in 
which it operates. 


The next paragraph deals with the 
contingency of the retirement of a 
stockholder and provides for the sale of 
his stock to the surviving stockholder 
upon the happening of that event. Then 
follows a paragraph that deals with the 
disposition of the life insurance policies 
on retirement of a stockholder. Each 
party agrees to acquire from the trustee 
the policy on his own life. The basis 
for the acquisition of the policy on his 
life by each respective stockholder is 
the cash surrender value of each policy. 
The elder of the two stockholders will 
be required to pay to the younger of 
them the difference between the cash 
surrender values of the two policies. 


The next paragraph states the method 
for determining the value of the stock 
for the purposes of sale on retirement. 
It also provides for installment pay- 
ments of the purchase price, with 
proper security for deferred install- 
ments. 


What Happens On Death 


We then come to the paragraph that 
treats with the contingency of death of 
a stockholder; the collection of the pro- 
ceeds of the insurance policy on the life 
of the decedent by the Trustee; and the 
holding of the proceeds by the trustee 
for disposition pursuant to the terms of 
the agreement. The succeeding para- 
graph deals with the valuation of the 
stock of a deceased stockholder. 


The agreement then provides for the 
disposition by the trustee of the stock 
of a deceased stockholder and the dis- 
position of the policy of insurance on 





the life of the surviving stockholder. 
The Trustee is directed to pay the in- 
surance proceeds to the executor of the 
decedent and to deliver the decedent’s 
stock to the surviving stockholder. 


The surviving stockholder is required 
to pay to the trustee an amount equal 
to the cash surrender value of the pol- 
icy obtained by the decedent on the life 
of the surviving stockholder, whereup- 
on the trustee is directed to assign and 
deliver to the surviving stockholder the 
policy which the decedent owned on his 
associate’s life. The Trustee is directed 
to surrender to the surviving stock- 
holder the stock certificate he deposited 
with the trustee. 


Then follows provision to cover the 
contingency of the concurrent death of 
both stockholders, in which event the 
Trustee is directed to collect the pro- 
ceeds of the insurance on both stock- 
holders and pay such proceeds to the 
estates of each stockholder, respective- 
ly, according to the ultimate beneficiary 
designations in each policy. The Trus- 
tee is further directed to surrender to 
each respective estate the certificate of 
stock deposited by each _ respective 
stockholder. 


After-Acquired Stock 


We next find a paragraph that deals 
with the application of the terms of the 
agreement to after-acquired stock. In 
such case, obviously, the parties should 
increase their life insurance to cover 
the value of the after-acquired stock. 
If one party is then uninsurable, the 
parties should enter into a supplemental 
agreement for their mutual protection. 
In lieu of life insurance on the unin- 
surable party, an annual premium de- 
ferred annuity may be purchased; or, 
the insurable party might consider in- 
surance on his life for an additional 
amount to cover the value of his own 
after-acquired stock, above the in- 
creased insurance obtained by his as- 
sociate. If the latter plan is adopted, 
the parties might well consider an en- 
dowment policy or other higher prem- 
ium insurance, on which the accumu- 
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lating values will be proportionately 
higher, so that a greater reserve will 
be available when the contingency 
occurs for which provision is desired. 
Or, a deposit of cash may be made an- 
nually, equal to the premiums that 
would have been payable on a policy on 
the uninsurable party if he were insur- 
able. 


Provision is then made for the term- 
ination of the agreement: 


By lapse of all policies without value. 
By written agreement of the stockhold- 
ers. By the retirement of one of them 
and the purchase by the other of his 
stock. By death of a stockholder and the 
purchase of the decedent’s stock. By the 
dissolution or bankruptcy of the corpo- 
ration. And the disposition by the trus- 
tee of the stock and insurance policies 
in any of such events. 


On termination by written agreement 
of the parties or by dissolution or bank- 
ruptcy of the company, each party ob- 
tains the return of the certificate of 
stock he deposited, and each party 
agrees to purchase the insurance policy 
on his own life through an adjustment 
of the difference between the cash sur- 
render values of the policies on their 
respective lives. 


Immunity Clauses 


We next come to a paragraph that 
grants immunity from liability to the 
insurance company in its dealings with 
the trustee. For similar reasons, the 
next paragraph absolves the trustee 
from the duty of paying premiums on 
the policies; absolves it from liability 
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through any litigation that might arise 
from the agreement; and contains other 
provisions to protect the trustee in the 
exercise by it of the powers granted to 
it. The next paragraph fixes the com- 
pensation of the trustee. The following 
paragraph recites the execution of the 
agreement and its binding force upon 
the parties and their heirs, etc. The 
agreement contains a formal notarial 
acknowledgment. 
Four schedules are attached: 

Schedule 1 describes the certificates of 
stock of each stockholder. 

Schedule 2 describes the life insurance 
policies on each stockholder. 

Schedule 3 contains a certified copy of 
the resolution of the Trustee accepting 
the trust. 

Schedule 4 contains a certified copy of 
a resolution of the Board of Directors of 
the corporation which empowers and di- 
rects it to make the premium payments 
for and on behalf of each stockholder 
and to charge such advances to their re- 
spective compensation accounts. 


Women in Banking 

Miss Rose C. Pagelow, in the accounting 
unit of the Personal Trust Department of 
Bank of the Manhattan Company, New York 
City, was announced as winner of the 1940 
Jean Arnot Reid Award, at the Award Din- 
ner of the Association of Bank Women, held 
recently during the eighteenth annual con- 
vention of the Association at Atlantic City. 

At the meeting Miss Emma E. Claus, sec- 
retary-treasurer, director and trust officer, 
Bankers Trust Company, Gary, Indiana, was 
elected president to serve for 1940-41. 
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California Trust Committee Chairmen 


Chairman Harry Geballe of the Trust 
Division, California Bankers Association, 
has announced the appointment of the fol- 
lowing committee chairmen: Analysis of 
Probate Proceedings: Howard H. Rolapp, 
vice president and trust officer, Metropoli- 
tan Trust Company of California, Los An- 
geles; Legislative: J. W. Garthwaite, vice 
president and trust officer, Bank of Amer- 
ica N. T. & S. A., San Francisco; Public Re- 
lations: Laurence H. Tharp, trust officer, 
Anglo California National Bank, San Fran- 
cisco; Taxation: Francis E. Whitmer, assis- 
tant trust officer, American Trust Com- 
pany, San Francisco; Trust Policies: J. E. 
McGuigan, vice president and trust officer, 
Bank of America N. T. & S. A., Los Ange- 
les; Principal and Income Act: Walter E. 
Bruns, vice president and trust officer, Bank 
of America N. T. & S. A., San Francisco, 


Bank’s Management Accelerates 
Music Center Construction 


The First National Bank 

and Trust Company of 

Bridgeport, Connecticut, 

has helped to make possi- 

~ ble the construction of this 

<— splendid cultural center. 

'; Under the will of the late 

i Jacob B. Klein, brother of 

| Milton Klein, vice president 

of B. Altman & Co., a fund 

of about $500,000 was left 

in trust for the purpose of 

erecting in Bridgeport a 

=) Memorial Auditorium, con- 

struction of which was not 

= to be started until the sum 

had accumulated so as to 

~ amount to approximately 

$800,000. The Trust Company, as In- 

vestment Managers of the fund since 

1934, was able to increase its value by 

1937 to a point well above the stipulated 

requirement, with the result that the 

music lovers of Bridgeport have their 

long hoped for musical center nine years 

sooner than Mr. Klein contemplated and 

than most of them thought probable 

when they first heard of the philanthrop- 

ist’s generous contribution to the City’s 
artistic pursuits. 





Trusts and Investment Counsel 


The Choice Before the Public 


ELMO H. CONLEY, ESQ. 
Gibson, Dunn & Crutcher, Los Angeles 


LTHOUGH we may not be able to 
settle conclusively the argument 
as to their relative antiquity, we can 
all agree that the modern era for both 
trustees and investment counsel dates 
from the time of the World War in 1917. 
Prior to the First Liberty Loan in 
1917, the United States was a “land con- 
scious” country. Any surplus cash was 
deposited in savings banks or loaned to 
other land-owners on the security of 
mortgages. The various Liberty and 
Victory Loan drives not only sold gov- 
ernment bonds to the American public, 
but also “sold” the idea of buying secur- 
ities in general. At the same time, war 
costs drove estate and inheritance taxes 
to new, high levels, so that Americans 
of the wealthier classes became “tax- 
conscious.” 


A pre-war widow could see and under- 
stand land and mortgages, but her post- 
war sister was completely overwhelmed 
by myriads of stocks and bonds with the 
intricacies of balance sheets and profit 


and loss statements. Her husband, 
foreseeing this and also appreciating 
the possibilities of avoiding multiple 
taxation, naturally turned to trusts. 
Thus, the modern era of trusts began. 


With the post-war expansion in the 
security markets, with new corporations 
by the thousands and mergers of old 
corporations with complex and confus- 
ing capital structures, Mr. American 
Investor soon became bewildered. The 
intricacies of corporate finance were 
too overwhelming for his land-con- 
scious intellect. He knew how to make 
money, but not how to keep it. He had 
to find some one upon whom he could 
depend for advice. As a result of this 
very real demand for help, the invest- 
ment counsel business came into being. 


From address before Pacific Coast Trust Con- 
ference, August 1940. 


It is a fact that all of the larger and 
better known investment counsel organ- 
izations came into existence after the 
Armistice in 1918. There are now in 
the United States some 600 firms and 
individuals claiming to be investment 
counsel, employing more than 5000 per- 
sons! A national association, Invest- 
ment Counsel Association of America, 
has been formed, with a Code of Pro- 
fessional Practice to which all mem- 
bers subscribe, so that what was once 
a business now has become and should 
be recognized as a profession. 


Services Defined 


The scope of their operations is set 
forth in their own Code: 


“It is the function of the profession of 
investment counsel to render to clients, 
on a personal basis, competent, unbiased 
and continuous advice regarding the 
sound management of their investments. 
An investment counsel firm should de- 
vote its time exclusively to the perform- 
ance of this function and services inci- 
dental thereto; it should not engage in 
the business of security merchandising, 
brokerage, banking, the publication of 
financial services, or acting as custodian 
of the securities or funds of clients; and 
neither the firm nor any partner, execu- 
tive or employee thereof should directly 
or indirectly engage in any activity 
which may jeopardize the firm’s ability 
to render unbiased investment advice.” 

“Compensation of an investment coun- 
sel firm should consist exclusively of di- 
rect charges to clients for services ren- 
dered, and should not be contingent upon 
profits, upon the number or value of 
transactions executed, nor upon the 
maintenance of any minimum income.” 


No doubt you would explain a trust to 
a prospective trustor about as follows: 
“You give us the money and we invest 
it; after taking out a small fee, we pay 
the income to your wife, and then give 
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the principal to your children when she 
dies.” 


Objectives Determine Choice 


Being neither a trust officer nor an in- 
vestment counsel, and being called upon 
frequently to help clients decide which to 
use, perhaps a lawyer is in a better posi- 
tion to analyze the respective merits of 
the two than almost any other person. 
The answer, of course, is that certain 
situations require the use of trusts, while 
other situations point with equal clear- 
ness to the necessity for investment 
counsel. 


Where the principal object to be ac- 
complished is tax-saving, trusts have all 
the better of the argument. There is no 
certain way of saving taxes and at the 
same time safe-guarding the corpus of a 
gift other than by the use of a trust. It 
is in cases where the sole problem is that 
of devising and supervising investment 
programs that we find both trustees and 
investment counsel attempting to occupy 
the same “intrenchments.” 


“Arguments” against Trusteeship 


Inasmuch as this particular field was 
“occupied in force” by trustees before 
investment counsel really started operat- 
ing in the early ’Twenties, it became 
necessary for the latter to organize a 
“blitzkrieg” against the trustees in or- 
der to gain a foothold. The main attack 
against trustees consisted of the claim 
to superior ability with regard to invest- 
ments. It was stated that investment 
counsel have large staffs of experts con- 
stantly visiting the various corporations 
whose securities they recommend, that 
their “top” men are located in New York 
where they can feel the pulse of business, 
and that therefore they are much better 
qualified to judge as to investment values 
and trends than the average trust officer 
with none of these advantages. 


The answer to this argument is fairly 
obvious. In the first place there is no 
reason why a properly equipped trust de- 
partment should not have almost as com- 
plete statistical information as the best 
investment counsel—including perhaps 
the recommendations made by invest- 
ment counsel themselves in certain trusts 
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where investment counsel are acting in an 
advisory capacity. As a matter of fact, 
certain trust companies in the East are 
very closely associated with Investment 
Trusts, and therefore have the advantage 
of whatever information the Investment 
Trusts may possess. Furthermore, other 
trust companies have employed invest- 
ment counsel on a retainer basis for gen- 
eral consultation purposes, the retainer 
fee being paid out of the general funds 
of the companies. 


So far as the advantage of a New 
York location is concerned, the respective 
joy or gloom is about 100% more intense 
on Wall Street than at any other point 
in the country. In general, Wall Street 
opinion is a weather vane rather than a 
barometer. 


Unless investment counsel have a defin- 
ite superiority in the matter of judg- 
ment, there is really very little to choose 
between trustees and investment counsel 
so far as ability to make good invest- 
ments is concerned. Under these circum- 
stances, the best advice a lawyer can 
give his client, where a pure investment 
problem is involved, is to select a good 
trustee or a good investment counsel. 


Personal Interest and Self-Interest 


A second argument used against trus- 
tees is that they do not give their per- 
sonal attention to trusts, but act through 
mediocre and underpaid employees, 
whereas investment counsel give their ac- 
counts their own personal supervision. 
This argument sometimes appeals to per- 
sons whose only contact with corporate 
trustees has been with some assistant 
trust officer actually handling the details 
of a trust, but who must always secure 
some superior officer’s approval before he 
acts. By comparison, the communica- 
tions they receive from investment coun- 
sel are always signed by some partner 
or by the investment counsel himself, if 
an individual. 

This alleged difference is more appar- 
ent than real, however. Both trustees 
and investment counsel are,in business 
for profit and not for glory, and neither 
can afford to pay the same salaries all up 
and down the line which are paid to the 
“top” or “key” men. Yet it is the so- 





called “key” men in both organizations 
who are responsible for the policies which 
are enforced. The fact that the actual 
“contact” man in a trust company may 
not be receiving a high salary does not 
mean that the trust is not receiving ade- 
quate and intelligent supervision. Sal- 
ary does not always measure ability, and 
furthermore, there is always the “trust 
committee” in the background which de- 
cides all important questions. On the 
other hand, the fact that a letter from 
investment counsel is signed personally 
by a partner does not necessarily imply 
that it was not written by some employ- 
ee. 

A lawyer is safe in assuring his client 
that his business will be properly admin- 
istered and supervised either by a good 
trustee or by good investment counsel. 

A third argument urged against trus- 
tees is that frequently they permit self- 
interest to dictate the investments they 
make—that they buy securities from 
themselves, etc. Unfortunately, there 
may have been some merit in these ac- 
cusations during the pre-depression era. 
However, the crash in security values in 
1929 taught even dishonest trustees a 
lesson. Where they had dealt with 
themselves, and a loss to their trusts re- 
sulted, they have been compelled to make 
good the losses. Now, lawyers can as- 
sure their clients that all corporate trus- 
tees are scrupulously correct in their 
dealings with their trusts—most of them 
because of innate integrity and the few 
black sheep because of sad experience. 
As for the individual trustee, the client 
can decide for himself as to his honesty. 


Vice Versa 


There are two standard arguments 
against investment counsel—first, invest- 
ment counsel are not legally responsible 
to their clients for their acts, whereas 
trustees are, and second, investment 
counsel are more interested in capital 
appreciation than in income. 

The first argument as to lack of legal 
responsibility would apply equally well 
to lawyers and doctors—neither of whom 
guarantees results. On the other hand, 
even a trustee is not liable for mistakes 
of judgment not involving negligence or 
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misconduct, and the difficulty of proving 
negligence or misconduct on the part of 
a trustee is almost insuperable. There- 
fore, for all practical purposes this al- 
leged differentiation between trustees 
and investment counsel does not amount 
to very much. An investment counsel’s 
reputation for the successful handling 
of funds is as valuable to him as the good 
reputation of a doctor or lawyer—which 
is all that a client needs where he is deal- 
ing with reputable men. 


The second argument might just as 
well be used as an argument in their 
favor. If the particular client desires 
and asks for capital appreciation, then 
he would almost of necessity select in- 
vestment counsel over trustees—who are 
primarily interested in income. No doubt, 
if the investor asks that income be pre- 
ferred to increase of capital, an invest- 
ment counsel could carry out this pur- 
pose as well as a trustee. 


Control as Distinguishing Factor 


Having found from our analysis up to 
the present time that there is really very 
little to choose between investment coun- 
sel and trustees so far as investment re- 
sults and responsibility are concerned, it 
would appear that the two might just as 
well merge and form one business or pro- 
fession. With certain trust companies 
furnishing advice for compensation on 
the one hand, and investment counsel 
forming and supervising investment 
trusts on the other, the line between the 
two is growing dimmer and dimmer 
every day. 
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However, there is always one distin- 
guishing feature which differentiates 
the two, namely the factor of control— 
i.e. legal title to the fund to be adminis- 
tered. Where the client divests himself 
of title you have a trust; where the client 
retains title, subject only to advice, you 
have the investment counsel relationship. 
This distinction is very important, be- 
cause it is this characteristic of control 
which usually determines which type of 
investment assistance is to be selected. 


For example—if a man is making plans 
for his wife’s support and maintenance 
after his death, and she is a woman with- 
out business experience, the obvious ve- 
hicle for him to use is a trust. There 
is no good reason why she should have 
control of the fund after his death, and 
there are many reasons why she should 
not. 


On the other hand, in the case of a 
business or professional man in the prime 
of life with all of his faculties, you sel- 
dom find a case where he is willing to 
surrender absolute control of his sav- 
ings to a trustee. What he desires is 
investment advice or assistance. Such 
a case calls for investment counsel rather 
than a trustee. 


Of course, there are other matters 
such as tax-saving possibilities, relative 
cost, etc. which must be considered, but 
in the last analysis, assuming that both - 
a good trustee and a good investment 
counsel are available, the necessity or ad- 
visability of surrendering or retaining 
legal control will determine the selection. 


Combination of Services Analyzed 


In recent years, a third possibility has 
become more and more popular—namely 
a combination of the two services. In 
theory, such a combination should be the 
summum bonum in the investment field. 
In practice, however, such a combination 
does not work out so well. 


Since legal title is in the trustee, the 
trustee must make the actual invest- 
ments. If the trustee is to be charged 
with the responsibility, obviously he must 
make all final decisions as to what in- 
vestments are to be made—but if this is 
the case, then the investment counsel be- 





comes merely an advisor furnishing re- 
commendations which the trustee may or 
may not accept. Even an investment 
counsel will admit that he is useless un- 
less his recommendations are followed. 


How to Reconcile Conflict? 


This problem of control and respon- 
sibility is usually solved in one of three 
ways. The first method is to give the 
trustee sole power and sole responsibility, 
with investment counsel acting merely in 
an advisory capacity. From the trustee’s 
standpoint, there is no particular objec- 
tion to this method, for he need not fol- 
low the counsel’s advice unless he so de- 
sires. This is entirely unsatisfactory to 
a conscientious investment counsel, how- 
ever, for he cannot assume any respon- 
sibility for an investment program which 
he cannot control. 

Furthermore, this method is objection- 
able from the beneficiaries’ viewpoint, be- 
cause it costs too much—the trustee is 
entitled to his full fee for he performs 
all the functions of a trustee, while the 
investment counsel as a rule will not act 
at all in a single trust unless he receives 
his standard fee of from one-half to one 
per cent of the corpus per annum. Fin- 
ally, if the trustee knows his business, 
such duplication of services is entirely 
unnecessary. 

A second method is to draw the trust 
instrument so as to make the trustee 
look like a trustee in every respect ex- 
cept with regard to investments—i.e. 
placing sole control over investments in 
investment counsel and requiring the 
trustee to follow the instructions of such 
counsel. Obviously, a trustee could not 
accept such a trust unless relieved en- 
tirely of responsibility for such invest- 
ments by the trust instrument. Al- 
though the decided cases are not entirely 
satisfactory on this subject, Prof. Scott 
is definitely of the opinion that a trustee 
may be held liable for improper invest- 
ments even though made at the instance 
of third parties having control over in- 
vestments. (Scott on Trusts, page 
979.) 

If the trust is accepted with this dan- 
ger of liability, the trustee must make a 
reasonable investigation of each invest- 
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ment. If he thus performs all of the 
functions of a trustee, he is entitled to 
full compensation—and we find ourselves 
back again to the objection of excessive 
cost. 


Trust Company as Depositary 


A third alleged solution is to select 
some trust company to act merely as a 
depositary to hold the securities (for a 
minimum fee, of course), to accept and 
deliver such securities on the order of 
the investment counsel, and to collect and 
disburse the income. One of the objec- 
tions to such a method is, of course, the 
additional cost. 

Furthermore, you may have an utter 
lack of responsibility so far as invest- 
ment policies are concerned, for while 
the creator of the trust may be willing 
to accept a certain investment counsel 
today because of his good reputation, 
such counsel as well as the creator of the 
trust may die within the next 10, 20, or 
30 years. With changing personnel, 
there may be neither the reputation of 
a carefully selected investment counsel 
nor the responsibility of a trustee to pro- 
tect the fund. 

Here again, the weight of logic is 
against this combination of services. 
Nevertheless, this depositary-investment 
counsel plan is growing in favor, par- 
ticularly in the eastern section of the 
country—but it may be questioned 
whether it will stand the test of time. In 
any event, it has no advantages over the 
services of a competent trustee, and if 
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your trustee is not competent, he should 
not be selected for the job at all. 

Experience indicates clearly that eith- 
er one or the other should be selected— 
but not both. 


A Place for Both 


We should not be misled by any aura 
of supposed infallibility either of trus- 
tees or investment counsel—and after 
determining that many of the arguments 
in favor of one or the other are falla- 
cious, we finally must come to the conclu- 
sion that there is room and need for both 
in this era of complicated investment 
problems. Therefore, a lawyer well 
equipped to advise his clients should find 
good trustees and good investment coun- 
sel, and then suggest the one which the 
facts in the particular case require. 

If the trustees and investment counsel 
realize that the key to success in the in- 
vestment field is good judgment, and that 
neither group has a monopoly on this 
commodity, then each group will continue 
to function in its own field without con- 
troversy. And if any one can find a 
trustee or an investment counsel who 
never makes mistakes, all of our prob- 
lems will be solved, and it will be no 
longer necessary to hold trust officers 
conferences and listen to speeches. For 
such an infallible trust officer, or invest- 
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ment counsel will be like Emerson’s fa- 
mous maker of the mousetrap and, 
“though he builds his house in the woods, 
the world will make a beaten path to his 
door.” 


Life-Trust Council Meets 


The Connecticut Life Insurance and 
Trust Council held its first Fall meeting on 
Sept. 16. President William G. Cleaver, 
vice president and trust officer of the First 
National Bank and Trust Company of 
Bridgeport, presided. The program was 
devoted entirely to a question box period, 
with four members of the council assigned 
to answer questions, from the various mem- 
bers, which were mailed into the associa- 
tion before the meeting. About sixty mem- 
bers of the Council, from all parts of the 
state, heard questions on insurance and 
other trust functions discussed by Kenneth 
W. Hadley, of Seward and Monde, Carlos 
S. Holcomb of the First National Bank of 
Hartford, Frank S. Brainerd of New Haven 
and W. W. Gager of Waterbury. 


Jobs Saved For Bank Employees 


Management policies of banks and trust 
companies throughout the country, made 
public by advertisements like the one above, 
reflect the tempo of these troubled times. 
Bankers are fully aware of their responsi- 
bility and are cooperating, in most cases, 
to the utmost of their ability in facilitating 
the defense preparations of this country. 
Like the Florida National, the Seattle-First 
National Bank of Seattle, Wash. has an- 
nounced publicly that the jobs and senior- 
ity rights of all their employees who are 
called into military training and service 
for the United States will be protected. 

The First National Bank of Palm Beach, 
Fla., and its affiliate the First National 
Bank of Lake Worth, have gone even 
further. At a recent meeting of the board 
it was resolved that any employee of the 
bank who had been with the bank for at 
least two years and who was called for 
military training or selective service would 
be paid the same salary for the year of 
selective service as he was receiving when 
he left the bank, less the amount he re- 
ceived from the United States Government. 
At the end of the year the bank would re- 
employ such persons in the same positions 
or in positions which pay the same or larger 
salaries than when they left the bank. 
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Trust Business and Earnings 


Federal Reserve of Kansas City Reports 
on Member Bank Activities 


FAIRLY detailed analysis of the 
A volume of trust busines and earn- 
ing operations for the year 1939 of trust 
departments of member banking insti- 
tutions located in the Tenth Federal Re- 
serve District was recently made public 
by the Federal Reserve Bank of Kansas 
City. Extending the scope of its study 
over that of a year ago (see November 
1939 Trusts and Estates 522), the Bank 
included a comparison of earnings de- 
rived from the various types of trust 
business, and presented a more exten- 
sive breakdown of trust department ex- 
penses. (See tables on succeeding pages). 

As last year, Group “A” represents in- 
stitutions handling a substantial volume 
of trust business, which submitted in- 
formation sufficiently detailed to permit 
the study attempted. These figures are 
grouped according to the District as a 
whole, and then according to states. 
Group “B” includes the balance of mem- 
ber institutions exercising trust powers 
which could not be included in Group 
“A” because the figures reported by them 
did not show a segregation of earnings 
and expenses or for some other partic- 
ular reason. Unlike last year, there is 
no division here according to states in 
view of the relative unimportance of the 
figures, Group “B” members having re- 
ceived only 4.94% of the total gross earn- 


t J 


ings of all members in the District, al- 
though they constituted 76 of the 98 
institutions reporting. 

It is interesting to note that the aver- 
age total of trust business in the 22 in- 
stitutions in Group “A” was substan- 
tially the same as for the previous year, 
but personal trusts showed a decline 
which was made up by a corresponding 
increase in corporate trusts. Missouri 
banks had the highest average for per- 
sonal trusts and the highest average 
earnings for such accounts, while Color- 
ado institutions revealed the greatest 
average for corporate trusts. Peculiarly, 
Nebraska banks had the highest average 
earnings for all accounts because of the 
excellent earnings from corporate trusts. 

Another point worthy of comment is 
that almost invariably the average earn- 
ings from court trusts (executorships, 
administratorships, guardianships) were 
higher than for any other personal trust 
service. Gross and net earnings of trust 
departments declined both in amount and 
percentage with respect to earnings from 
other departments, although gross earn- 
ings of the latter showed a more sub- 
stantial average loss. It is interesting 
to observe that while the average annual 
salary for officers declined more than 
$200 from the previous year, the average 
pay for employees was raised some $60. 
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The Headless Horsemen 
(Continued from page 369) 


phasized by the defense propaganda and 
policy. On the one hand we are being 
told that we must have full preparedness 
in order to avoid the necessity of ap- 
peasement of the dictators. On the other 
hand we are told that we must approve 
measures which represent the extreme of 
appeasement with the principles of dic- 
tatorship. This is the same kind of 
heading all ways at one time that polit- 
ical leadership has fostered for decades, 
and, of course, represents an outstanding 
obstacle to prosperous private capitalism. 


Living on Dead Center 


HE philosophy and ideology from 

which socialistic measures of any 
kind or degree must take off, really sup- 
pose a situation that does not exist. 
Competent persons with substantial ex- 
perience and mental balance seldom ad- 
here to any kind or degree of socialism 
long after adolescence. This in part 
probably explains why it is said that the 
lunatic fringe is large and persistent. 
For almost a century it certainly has 
provided a fad to many people who eas- 
ily and passionately take up one sophis- 
try after another as paraded along by 
those who have an ax to grind plus an 
understanding of human frailties. 


All of which is serious enough by it- 
self; but since the turn of the century 
has taken on new seriousness because the 
well-being of so many hundreds of mill- 
ions of persons has come to be increas- 
ingly in jeopardy. The scale of living 
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of the people more and more has become 
dependent on technology. It is a scale 
of living that can be advanced and sus- 
tained only with a dynamic system. Na- 
tional Socialism is the antithesis of the 
dynamic and is condemned at the outset 
to the potentialities of only a static sys- 
tem. 

So far as there can be any mathemat- 
ical contrast between the two, it seems 
reasonable to say that a scale of living 
predicated on a dynamic system has a 
little more than three times the potenti- 
alities for human well-being that one 
predicated on a static system can have. 
It is amazing that persons who are sup- 
posed to be intelligent and educated can 
so often take up the atavistic notions 
that are represented by most socialistic 
philosophy. And it is the educators, the 
politicians and the racketeers who have 
been working together to that end, 
whether any of them realize it or not. 

The depth and duration of the Nation- 
al Socialism depression of the 1930’s in 
the United States is no accident. It rep- 
resents a natural culmination of unto- 
ward trends. It represents the crystal- 
lization and freezing of private capital- 
ism following its progressive impairment 
and weakening by a costly and useless 
superstructure of socialistic controls, 
measures and expenses. 

The scale of living of the people in the 
United States, of course, has been going 
down. When this is said one should dif- 
ferentiate the scale of living from the 
standard of living. The standard of liv- 
ing is what is potential if conditions can 
be established to realize it. The scale 
of living is what is actually realized. 
So far as there are indexes showing the 
trend of the scale of living, it is reason- 
able to say that in the past decade it has 
decreased more than 30 per cent in the 
United States. 


What Lessons Will We Salvage? 


ANY who consider themselves 

realists incline more and more, 
and against their wills, to the view that 
realization of frustration will come to 
the masses only if there is a collapse, 
and orientation is then forced by the 
stern hand of adversity. Some believe 






























this might happen within one or two 
years. 

But it is often said that there can be 
no great loss without some gain. If the 
dominant trends of today continue on 
to the culmination and the indicated 
breakdown or suspension results, the 
small gain following the great loss will 
be principally in the form of lessons to 
be drawn from experience during the 
detour and decline. At least that much 
ought to be salvaged with renascence of 
private capitalism in view if there is 
anyone left who is competent to do so. 
Might some of these lessons be that: 


1. We had not yet bred men competent 
to wield vast and unrestrained power. 
Education failed to prepare men for the 
kind of leadership necessary under a 
republican form of government so that 
they would keep the leadership in affairs 
in business and prevent its being usurped 
by the racketeer and the politician, to- 
gether using the State as their tool. 


2. For two generations at least the 
principal attention had been concentra- 
ted on increasing political power 
(whether in business or in government) 
and reducing private power when the 
precise opposite should have been the 
case. 

3. The initiative in affairs cannot be 
transferred to the State, the government, 
or the politician and thus removed from 
the leadership of business without in- 
ducing a trend toward National Social- 
ism. 


4. National Socialism has a Gresham’s 
law effect on a private capitalism regime 
once it gets a toe hold beside or within 
it. 

5. Toleration of a double standard of 
morals and ethics under which one stan- 
dard was conceded to politicians and 
government and an utterly different one 
imposed on the people evidenced the de- 
cay and decline of organized religion and 
so-called education. 


6. The law and lawyers played a lead- 
ing part in creating the conditions which 
thus sacrificed the traditional functions 
of the family so that a vast unscrambl- 
ing became necessary before sound mea- 
sures could be resumed, and this was 
not attempted. 


ANCILLARY ADMINISTRATION 


A New Jersey 
Fiduciary With 


A Proven Record 


MONTCLAIR TRUST COMPANY 


MONTCLAIR, NEW JERSEY 


Member Federal Deposit Insurance Corporation 


For the most part a negative or “con- 
servative” approach had been made to 
the administration of estates and trusts, 
and under the conditions which had 
grown up since the turn of the century 
this contributed to paralysis and change . 
of our system into the static, and to im- 
pairment and displacement of the family 
as the ultimate unit of leadership, ini- 
tiative and responsibility in a society 
predicated on private capitalism. 

7. The family still stands firmly on the 
record, in contrast with the State, as the 
one institution promising the greatest 
stability and continuity of society and 
as the basis of the leadership which 
promises the greatest assurance of a 
wider and deeper average well-being than 
can be established and maintained by 
the State. 

8. The chief issue at the eleventh hour 
was between collapse and painful resump- 
tion of the difficult way but the people 
were too far from sanity and too soft 
at that late hour to exert themselves and 
avert the collapse. 

9. The fakirs really guilty of the crime 
escaped, as usual, but the principal ac- 
cessories to the crime suffer somewhat 
but not proportionately to their respon- 
sibility. 

10. Private capitalism will ultimately 
triumph. But when, no one can guess. 


Chicago, Ill.—Directors of the Chicago 
Title and Trust Company recently deter- 
mined to distribute to stockholders 5,703 
shares of the capital stock of the company 
presently held in the treasury. This is in 
the ratio of one share for each twenty 
shares now held by stockholders. 





New Business 
No More Waiting 


ELL, well! thank you, gentlemen 

all! you have restored this depart- 
ment’s chest to its proper state of pro- 
trusion. Indeed, certain lewd fellows of 
the baser sort may whisper that from 
their seats it appears (though surely by 
no more than an inch or so!) to exceed 
its normal dimensions. 


And what, do you ask, has caused this 
so highly desirable reflation? What but 
the irresistibly mounting evidence that 
one of our best sermons that for 
quite a while seemed to have been a 
complete flop, really has been getting 
in its licks. And the story may have its 
interest, even to others than the doting 
parent. 

* x * 

Last July this department devoted 
most of its space to a plea... on which, 
be it said, it had lavished considerable 
preliminary hard thinking, a good bit of 
study, and proportionate care in phras- 
ing... for a “personal preparedness” 
drive by the trust fraternity. The basis 
was, and is, the idea that trust compan- 
ies and trust departments, too, have a 
definite, unique and valuable function in 
the national effort to get ready for what 
may come; and that this function is to 
help the men who are to bear the brunt 
of mobilization both military and indus- 
trial, to put their private affairs in order 
and in safe, competent hands, as a first 
step to bending their whole energy to 
the big job. 


* * * 


For a discouragingly long while noth- 
ing seemed to happen. All our friends, 
if we button-holed them, said hastily and 
all too kindly; “Yes, yes . . . splendid 
idea and all that,” and either changed 
the subject or gently but firmly disen- 
gaged their coat lapels from our des- 
pairing grip and departed to, no doubt, 
more peaceful scenes. But now... give 


a look! 
* * * 


First (incidentally, the order of men- 
tion is strictly that of the chronological 
arrival of the pieces on our desk, and not 
intended to convey any idea of compara- 
tive merit; we think they’re all swell) 
comes Allen Crawford, Vice President in 
charge of Hustle of the Bankers Trust 
Company of Detroit, with the kind of 
personal letter that Allen could be trust- 
ed to write . . . no less personal from 
being addressed simultaneously to several 
thousand National Guard and Army Re- 
serve officers. 


The letter, of course, invites any and 
all officers who may be expecting to be 
called into service, to call on the Bankers 
Trust Company to take over any fiscal 
responsibilities they may wish to be 
relieved of. The shrewdest thing about 
the letter, we think, is the fact that it 
completely omits any attempt to plug any 
specific service, such as management or 
custodian accounts, but builds its case 
wholly from the point of view of the 
officer who may have personal financial 
worries he’d like to get rid of. That’s 


real selling! 
* * * 


Next comes a first-class, typographi- 
cally well-balanced and attractive news- 
paper advertisement published by the 
Trust Company of Georgia, headed 
as shown in the cut reproduced herewith. 


FAMILY AFFAIRS 


and 


It’s not quite in the specific line of attack 
we’ve been urging; but it does tie up the 
world crisis and the personal fiscal prob- 
lem ... and the advisability in stormy 
times of having expert help ... in a 





clear, direct and persuasive way. It 
rates a hand. 
* * * 

If this department had really wanted 
to display its conceit in shameless fash- 
ion, it would have led off with the Sep- 
tember “Journal” of The Union & New 
Haven Trust Company, of New Haven, 
Conn., which, under the headline “A 
Guide to Estate Preparedness,” not only 
quotes with approval from our original 
sermon of last July, but uses it as the 
starting-point for a good hard-hitting 
statement from which we in turn quote 
with approval the following: 

“Whether a nation is at peace or at 
war, the individual of means can never 
know financial ‘peace’. From one year 
to another he is engaged in one long 
‘war’ in an effort to protect his assets 
of all kinds from shrinkage. . . Financial 
preparedness therefore seems to us to 
be in order not merely ‘for the duration’ 
but all the time.” 

This is accompanied by a first-class 
chart listing “18 Test Questions on “Per- 
sonal Financial Preparedness,” which is 


not only one of the best we’ve seen for 
clearness and simplicity, but does about 
as courteous, modest but firm a job of 
“asking for the order” as you can find 
anywhere: directly below each question 
is a not-too-obtrusive but pertinent com- 


ment whose invariable burden is: “We 
can help you in this.” We think we’d 
have liked the job a lot, even if he hadn’t 
quoted us! 


* * * 


Furthermore . .. do you suppose we 
can claim just a tenny-wee bit of credit 
for this headline on a folder of Union 
Bank & Trust Company of Los Angeles? 


“First Line of Estate Defense” 


To be sure, the copy, while good... 
indeed, we would think, excellently pro- 
vocative, consisting as it does almost 
entirely of questions . . . deserts the 
“preparedness” theme and follows fairly 
familiar lines. But maybe next month 
Union Bank & Trust will grab the ball 
in earnest, and run it for a touchdown. 

All in all, gentlemen, don’t you think 
we’re justified in feeling better? May- 
be, after all, the trouble is just that we 
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have the bad luck usually to be a regret- 
table two months out in front of the pro- 
cession. It just takes that long for our 
fuse to burn. Well, what shall we talk 
about in November, so you’ll have the 
right subject for your advertising in 
January? 
* * * 

But after all, the real story of trust 
advertising . . . and corn-plaster adver- 
tising, and any other kind of advertising 
in between ... is not in any one piece, 
however excellent, but in the good old 
steady “’ammer, ’ammer, ’ammer on the 
’ard ’ighway;” the day-in, day-out cry- 
ing of your wares. And when it comes 
to that, we rise to remark that nobody 
that we know about is sticking more 
faithfully (and we trust profitably) to 
the main stem than the United States 
National Bank of Portland, Oregon. 


Every month, without fail, ever since 
Wwe can remember, a modest four-page 
folder, well-printed on good paper, tell- 
ing one chapter of the trust service story 
of this big bank, has appeared in our 
mail. There’s never anything sensation- 
al about it; the cover title is always the 
same... “WHY—a Corporate Executor 
and Trustee?” though with a different 
sub-title each month in the lower right- 
hand corner. Pages 2 and 4 are also 
always the same, giving the location of 
the bank’s offices and the directory of 
its personnel. 


The copy, on Page 3, never shouts, 
either. But it speaks its piece simply, 
directly and courteously; it makes its 
point in remarkably few words; and... 
it never fails to “ask for the order.” 


Seems as though that sort of adver- 
tising ought to pay handsome, steady 
dividends. In fact, we know it does... 
not only for the United States National, 
but for a lot of other trust institutions. 


a 


Alfred W. Erickson, former chairman of 
the board of McCann-Erickson, Inc., one of 
the largest and best known advertising 
agencies in the country, when he died in 
1936, left a net estate of five million dol- 
lars, almost all of which was in secur- 
ities. Principal beneficiary of the estate is 
his widow Mrs. Anna E. Erickson, 
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“It has been my opinion, thai he who receives an estate from his ancestors is under 


some kind of obligation to transmit the same to their posterity.” 


Mrs. Chauncey M. Depew 
Philanthropist 


Two churches, a hospital and a university, 
as well as relatives, friends and household 
servants, are recipients of bequests total- 
ling more than $300,000 under the provis- 
ions of the will of Mrs. May Palmer Depew, 
widow of the former Senator from New 
York State. The United States Trust Com- 
pany of New York was named co-executor 
and co-trustee along with Mrs. Depew’s at- 
torney and her cousin, Mrs. Charles C. 
Glover, Jr. Thomas H. Wilson, vice presi- 
dent of the trust company, refused a be- 
quest of $10,000 in view of his bank’s fidu- 
ciary capacity. A glance back into the re- 
cords shows that Mrs. Depew’s world-fa- 
mous husband also named the United States 
Trust Company executor and trustee of his 
estate. Mrs. Depew, who had been active 
in many philanthropic and charitable or- 
ganizations in Washington, in 1929 gave 
the income of $120,000 in perpetuity to 
found, in memory of her famous husband, 
a Department of Public Speaking at 
George Washington University in Washing- 
ton, D. C. 


Warren A. Lamson 
Broker 


Warren A. Lamson, a senior partner in 
the firm of Lamson Brothers and Company, 
well known commodity and security brokers 
of Chicago, Ill., named a son-in-law War- 
ner M. Washburn and the Northern Trust 
Company of Chicago co-executors and co- 
trustees of an estate estimated at approxi- 
mately $500,000. Mr. Lamson, who was 
very active in charitable affairs, left $25,000 
to United Charities, an organization of 
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Benjamin Franklin. 


which he was president from 1928-1931. 
$10,000 was left to the Chicago Community 
Trust and an equal amount to the Presby- 
terian Hospital. The entire estate, after 
the three specific bequests, is to be held in 
trust with the income to his widow, Mar- 
guerite Pratt Lamson. 


Allan McLane 
Jurist 


Allan McLane, former associate judge of 
the Third Judicial Circuit and a member 
of a family for more than a century prom- 
inent in public life in Maryland, named the 
Mercantile Trust Company of Baltimore 
executors of his estate. Born in Baltimore 
in 1864, he was the son of James Latimer 
McLane, for many years president of the 
National Bank of Baltimore. Mr. McLane 
started his career as a lawyer, later leav- 
ing his practice to become vice president 
of the Maryland Trust Company. In 1914 
he was elected judge for a fifteen year term 
but retired after having served only six 
years. After leaving the bench Mr. McLane 
remained active in many enterprises. He 
was a brigade adjutant, with the rank of 
Colonel in the Fifth Regiment of the Mary- 
land National Guard. 


Asa G. Baker 
Publisher 


The Springfield Safe Deposit and Trust 
Company of Springfield, Mass., was named 
executor and trustee of the estate of Asa 
George Baker, former president of the G. 
& C. Merriam Company, publishers of the 
Merriam-Webster’s Dictionary. Mr. Baker, 
a distinguished English scholar, was wide- 





ly known among educators throughout the 
country because of his great contributions 
to scholarship as head of the Merriam firm. 
Amherst College, his alma mater, recently 
honored him with the degree of Doctor of 
Letters. Mr. Baker was very active in edu- 
‘eational and social organizations in Spring- 
field. 


Paul Tuckerman 
Trustee 


Paul Tuckerman, an executor and trustee 
of many large private estates and member 
of the board of trustees of the Mutual Life 
Insurance Company since 1912, named his 
son Roger Tuckerman and the Bank of New 
York executors and trustees of his estate. 
Mr. Tuckerman was a trustee of the Bank 
of New York and a member of its standing 
committee, and for the last thirty years 
had been a governor of the New York Hos- 
pital. He was president of the New York 
Institute for the Education of the Blind 
and was very active in the civic affairs of 
Tuxedo Park, New York. He was presi- 
dent of the library and of the Board of Edu- 
cation from 1916 to 1923, and for a period, 
chairman of the Orange County Republi- 
can Committee. 


Charles P. Cochrane 
Manufacturer 


Bequests totalling nearly $1,000,000 were 
disclosed recently in the will of Charles P. 
Cochrane, prominent rug manufacturer who 
named the Ninth Bank and Trust Company 
of Philadelphia, Pa., executor and trustee 
of his estate, which consisted largely of 


stocks, bonds and real estate. Mr. Coch- 
ran, who was a director of the bank, had no 
near living relatives, which accounts for 
the fact that most of his estate is being 
given to charities here and abroad. The 
largest bequest, amounting to $300,000, goes 
to the Cochrane Foundation of Glasgow, 
Scotland, which is a charitable association 
to aid the poor and indigent of Alva, Scot- 
land, the town from which Mr. Cochrane 
came to America. The will is odd in that 
there are 65 different bequests, among 
which is one of $50,000 to Mrs. Ida Hig- 
gings, his former housekeeper. 


Alfred E. Forrest 
Insurance Executive 
Alfred E. Forrest, president of the North 


American Accident Insurance Company, 
named Susie K. Forrest, his wife, and Al- 
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fred E. Forrest, Jr., his son, as co-executors 
and co-trustees under his will, the instru- 
ment providing that the Harris Trust and 
Savings Bank of Chicago should be suc- 
cessor fiduciary. The will provides for cer- 
tain bequests to the wife and son and a 
residuary trust for the benefit of both and 
a daughter, Sadie F. Rathbone. Mr. For- 
rest, who was born in Ontario, Canada, 
came to Chicago in 1883 and founded the 
North American Accident Association, pre- 
decessor of the present organization. He 
was former president of the Health and 
Accident Underwriters Conference and the 
National Insurance Association of Casualty 
Companies. 


Jonathan Bourne 
Former United States Senator 


Jonathan Bourne, Jr., former Republican 
Senator from Oregon, left his entire estate 
to his widow, Frances Turner Bourne and 
named her executrix. 
was very active in politics as a member of 
the State Legislature, he sponsored the 
“Oregon System,” which resulted in the 
election of Senators by popular vote rather 
than by the State Legislature. Mr. Bourne 
was elected to the United States Senate in 
1906, the first to be chosen by popular vote. 
After leaving the Senate in 1913 Mr. Bourne 
remained in Washington, where he organ- 
ized and became chairman of the National 
Progressive Republican League and the Re- 
publican Publicity Association. 


Frederick A. Cook 
Explorer 


Dr. Frederick A. Cook, explorer in both 
the Arctic and the Antarctic, who laid claim 
to the discovery of the North Pole, only to 
have that claim disputed at a later date by 
Peary and other noted scientists, left an 
estate valued nominally at $500 in person- 
al property, to his daughter Helen C. Vet- 
ter, whom he named executrix. Handwrit- 
ten in the form of a letter to his daughter, 
the will said: “All of the letters, books and 
other data belonging to me with Andrew 
Freeman of Brewster are to be returned to 
you. This material, as well as all of my 
notes, books or manuscripts, all written, 
typed, drawn or printed data belonging to 
me is yours to have and do with as you see 
fit.” After the North Pole hoax, Dr. Cook 
was jailed for an oil stock fraud. In view 
of the excellent exploration work he did be- 
fore these unfortunate incidents, Dr. Cook 
was recently pardoned by the President. 





In Oregon, where he * 


Leonor Loree 
Railroad Executive 


Leonor Fresnel Loree, former president 
of the Delaware and Hudson Railroad, the 
highest paid railroad executive in the coun- 
try, named his wife as immediate beneficiary 
under his will, and his two sons executors 
and trustees. According to the will Mrs. 
Loree is to receive household and personal 
effects, one-third of the estate outright and 
the income from the remaining two-thirds 
which is to be set up as a trust fund, and 
divided after her death among her two sons 
and daughter. He was successively presi- 
dent of the Baltimore and Ohio, Chicago 
Rock Island and Pacific and Delaware and 
Hudson Railroads and was former presi- 
dent of the New York State Chamber of 
Commerce. 


Theodore Weicker 
E. R. Squibb Head 


Theodore Weicker, chairman of the board 
of E. R. Squibb and Sons, manufacturers of 
pharmaceuticals, named his widow, three 
sons and a daughter co-executors of his es- 
tate. Mr. Weicker came to this country 
from Germany and became greatly inter- 


ested in the work of Dr. Edward R. Squibb. 
In 1905, after the death of Dr. Squibb, he 
joined with the late Lowell M. Palmer to 
buy and preserve the name of E. R. Squibb 


and Sons. Under him the House of Squibb 
became one of the largest drug firms in the 
country. In 1938 Mr. Weicker realized a 
lifelong ambition when he dedicated the 
million-dollar Squibb Institute for Medical 
Research, at New Brunswick, N. J., one of 
the finest institutions of its kind in the 
country, devoted to biochemical and phar- 
maceutical research. 


William H. Berg 
President, Standard Oil of California 


In a holographic will, dated March 25, 
1930, William H. Berg, president of the 
Standard Oil of California, named Irene L. 
Berg, his wife as executrix, bequeathing his 
entire estate to her, and in the event of her 
predeceasing him, to his brother, Walter F. 
Berg. Mr. Berg entered the production de- 
partment of the Standard Oil of California 
in 1908 and after serving successively in 
several different capacities was appointed 
president of the Company in 1937. He was 
president also of the Huntington Beach 
Company of San Francisco and chairman of 
the board of the Pacific Public Service Com- 
pany of that city. 
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Franklin H. Hooper 
Editor 


Franklin Henry Hooper, editor emeritus 
of the Encyclopedia Britannica, named his 
son, Leverett Franklin Hooper and his. 
daughter Catherine Baker Hooper, co-execu- 
tors of his estate. Mr. Hooper, who retired 
in 1938, after the longest service of any 
American editor of the encyclopedia—thir- 
ty-nine years—supervised the tenth, 
eleventh, twelfth, thirteenth and fourteenth 
editions. Before joining the staff of the 
Encyclopedia Brittanica he was connected 
with the Century Publishing Company as 
editor of the Century Dictionary. 


J. B. Kremer 
Political Leader 


J. Bruce Kremer, attorney and long a 
well known figure in Democratic national 
politics, named as executors of his estate 
his widow, Cornelia E. Kremer, his daugh- 
ter, Anna Kremer Post and Alf C. Kremer 
of Butte, Montana. According to his will, 
an estate of approximately $150,000 was 
bequeathed and devised to his wife and 
daughter, share and share alike. Mr. 
Kremer was former secretary and vice 
chairman of the Democratic National Com- 
mittee, one of its oldest members in length 
of service. In 1933 the District of Colum- 
bia Supreme Court appointed him as trus- 
tee over controlling stock of an estimated 
par value of $20,000,000 in Libby, McNeill 
and Libby, owned by Swift and Company. 


ee 


Leaves Millions in a 19 Word Will 


Richard Wilhelm of Gowanada, N. Y., 
multimillionaire owner of the extensive 
Peter Cooper Corporations, named his wife 
Alice E. Wilhelm executrix of his estate, 
in a nineteen-word will. 


eS 


The National Newark and Essex Bank- 
ing Company, Newark, N. J., was named 
executor and trustee of the estate of 
Charles L. Farrell, president of that insti- 
tution. Wrote Mr. Farrell in his will: “I 
desire that my trustees have the widest 
possible power and discretion with respec 
to investments and the maximum of im- 
munity from liability for any loss from its 
acts or omissions. I particularly hope that 
my stock in the National Newark and Es- 
sex Banking Company be retained during 
the entire ten year period of the trust.” 





Personnel Changes in Trust Institutions 


CALIFORNIA 


San Francisco—Local bankers payed tri- 
bute recently to ALFRED E. SHARBORO, 
vice president of the Bank of America, on 
his retirement after more than 40 years 
service in the banking field. He will con- 
tinue to serve the bank as member of the 
advisory council of the general executive 
committee and the directors’ committee for 
the investment of trust funds. 


CONNECTICUT 


Hartforda—OSTROM ENDERS was re- 
cently advanced from second vice president 
to first vice president of the Hartford Na- 
tional Bank and Trust Company, succeed- 
ing Henry T. Holt who recently retired. 
MAYNARD T. HAZEN, vice president and 
trust officer, was elected also director. 


DISTRICT OF COLUMBIA 


Washington—HAROLD A. KERTZ re- 
signed recently as assistant trust officer of 
the National Metropolitan Bank. 


GEORGIA 


Augusta—C. E. THWAITE, JR., was re- 
cently elected vice president of the National 
Exchange Bank. He was formerly connect- 
ed with the Trust Company of Georgia at 
Atlanta. 


ILLINOIS 


Chicago—JOSEPH G. PORTER, former- 
ly vice president and trust officer of the 


L. M. ARNOLD 
Recently elected Chairman, 
Seattle-First Natl. Bk. 


Cc. R. CHANEY 
Vice Pres., Northwestern 
Natl. Bk. & Tr. Co., Minneapolis 


Stock Yards Trust and Savings Bank, was 
recently elected trust officer of the La Salle 
Street National Bank. Mr. Porter, who is 
an attorney, has been a frequent contributor 
to Trusts and Estates. 


Chicago—WALTER J. MADIGAN was 
promoted to second vice president and SAM- 
UEL G. CREDEN assistant secretary of the 
Northern Trust Company. Both are mem- 
bers of the trust department. 


Jacksonville—ARTHUR J. LAUFF has 
assumed the position of trust officer and 
assistant cashier of the Farmers State Bank 
and Trust Company. He has been a trust 
examiner with the banking department of 
the State Auditor’s office. 


KENTUCKY 


Winchester—HOLLY W. SPHAR has re- 
signed as trust officer and assistant cash- 
ier at the Clark County National Bank, to 
become assistant treasurer of the Pocahon- 
tas Fuel Company of New York. 


MINNESOTA 


Minneapolis—The Northwestern National 
Bank and Trust Company of Minneapolis 
has promoted C. R. CHANEY from vice 
president to vice president and vice chair- 
man of the trust committee; J. BURNS AL- 
LEN from assistant vice president to vice 
president in the trust department, and SAM- 
UEL H. ROGERS to assistant vice presi- 
dent in charge of trust investments. 


L. A. STEINHARDT 
Recently elected Vice Pres., 
International Trust Co., Denver 
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NEW YORK 


New York City—Guaranty Trust Com- 
pany announced recently the appointments 
of WALTER E. EITNER and EDWARD 
DONLAN, JR. as second vice presidents. 
Mr. Eitner was formerly an assistant sec- 
retary and Mr. Donlan was an assistant 
trust officer. 


OHIO 


Cleveland—Probate Judge ROSS 4G. 
SWEET of Lake County has resigned from 
that post to become counsel for The Cleve- 
land Trust Company. 


OREGON 


Astoria—C. A. REYNOLDS was ap- 
pointed manager of the Astoria branch of 
the United States National Bank of Port- 
land, to succeed the late Grover W. Utzin- 
ger. Mr. Reynolds was formerly assistant 
manager of the bank’s branch at The 
Dallas. 


PENNSYLVANIA 


Philadelphia—Directors of the Mitten 


Bank and Trust Company announced re- 
cently the election of THOMAS P. CLEARY 
as secretary and assistant trust officer to 


succeed Mahlon Townsend, resigned. Mr. 
Cleary, an attorney, has been with the bank 
since 1926. 


TENNESSEE 


Nashville—CLIFFORD B. PURSE was 
recently elected assistant vice president of 
the Commerce Union Bank. He will work 
with William P. Smith, vice president, on 
new business development. Mr. Purse was 
formerly with the Chemical Bank and Trust 
Company of New York City, in the trust and 
banking departments. 


VERMONT 


Brattleboro—HENRY Z. PERSONS, for 
the last eight years a bank examiner with 
the Reconstruction Finance Corporation, has 
been elected executive vice president of the 
Brattleboro Trust Company. Mr. Persons 
received his early training with the old 
Farmers Loan and Trust Company of New 
York. 


WASHINGTON 


Seattle—J. FRANK JEFFERSON, vice 
president and director of the Seattle Trust 
and Savings Bank, was transferred to the 
main office in charge of property manage- 
ment in the trust department. 
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Seattle — CHARLES P. KIRKLAND, 
prominent Alaska banker for the past four- 
teen years, has been elected a vice president 
of the National Bank of Commerce. He 
will assist Erich Lucas in supervising the 
bank’s Alaskan business. 


WEST VIRGINIA 


Wheeling—R. E. BOWIE, executive vice 
president and trust officer of the Security 
Trust Company, has been elected president 
to succeed the late General J. S. Jones. Mr. 
Bowie is a former president of the West 
Virginia Bankers Association and at pres- 
ent is a member of its executive council. 


Trust Institution Briefs 


Mobile, Ala.—The First National Bank of 
Mobile, Alabama’s oldest bank and one of 
the oldest in the entire south, recently cel- 
ebrated its 75th anniversary by holding 
open house to its friends and visitors in its 
newly modernized quarters. A feature of 
the celebration was the distribution of a 
special 3% dividend, totalling $30,000, the 
187th dividend since the founding of the 
bank. This is in addition to the regular 
annual 12% dividend which the stockholders 
receive. Assets of the bank total over 
$31,000,000. Its president, the sixth to 
serve the bank in 75 years, is L. LeBaron 
Lyons. 


Los Angeles, Calif.—The Citizens Nation- 
al Trust and Savings Bank of Los Angeles 
this year celebrates its golden anniversary. 
The bank is now one of the largest in Cali- 
fornia. In 1911 the Bank, which was known 
as the Citizens National Bank, estab- 
lished the Citizens Trust and Savings Bank 
as a subsidiary state bank, in order to offer 
trust and savings facilities, which at the 
time a national bank could not directly pro- 
vide. In 1928 the two banks were consol- 
idated. The bank has 32 branches and has 
Herbert D. Ivey as its president. 

Washington, D. C.—Earl1 G. Jonscher, as- 
sistant trust officer of the American Se- 
curity and Trust Company, has recently 
been elected a member of the Executive 
Council of the Fiduciaries Section of the 
D. C. Bankers Association. This places 
him in line for the chairmanship of the 
Section several years hence. He was also 
named treasurer of the District of Columbia 
Life Insurance and Trust Council. 


Atlanta, Ga—tThe First National Bank 
of this city, the largest banking institution 





between Baltimore, Md. and New Orleans, 
La., with resources of more than $140,000,- 
000, recently celebrated its seventy-fifth an- 
niversary. The bank is the oldest national 
bank in the Southeast and ranks 61st in size 
among all banks in the United States. 


Cicero, Ill.—Western State Bank of 
Cicero, a state member bank, recently con- 
verted into a national bank under the title 
of Western National Bank of Cicero. 


Westfield, N. J—The Westfield Trust 
Company and the First State Bank of 
Scotch Plains, N. J., were merged under the 
charter and title of the former, the parent 
institution. The combined bank will have 
resources of about $5,000,000. 


New York, N. Y.—The Empire Trust 
Company recently announced the opening 
of a new branch at 50 Lafayette St., near 
Worth St. Regular trust service will be 
available through that office. 


New York, N. Y.—The Fulton Trust Com- 
pany, engaging solely in personal banking 
and personal trust service, this month cele- 
brated the fiftieth anniversary of its found- 
ing. In commemorating this milestone in 
the bank’s history, Arthur J. Morris, its 
president, said: “When the Fulton Trust 


Company was founded the work of the 
corporate fiduciary in the personal trust 
field was limited primarily to acting as 
executor or administrator under wills and 
management of testamentary trusts, which 
were generally restricted to legal require- 


ments. The trend of the last half century 
has been to give the trustee broader discre- 
tionary powers. Living trusts have come 
into wide use and to the custodianship of 
securities has been added investment ad- 
visory or management counsel.” 


New York, N. Y.—The Guaranty Trust 
Company has closed its banking office in 
Antwerp, Belgium. The business of the 
branch has been transferred to the Brussels 
office. 


San Antonio, Tex.—The recently organ- 
ized Corporate Fiduciary Association of San 
Antonio, has elected the following officers: 
President, A. H. Muir, trust officer, Frost 
National Bank; Vice President, S. A. Chap- 
man, assistant cashier and trust officer, Na- 
tional Bank of Commerce; Secretary-Treas- 
urer, W. W. Flannery, assistant trust of- 
ficer, Alamo National Bank. Regular meet- 
ings of the Association are to be held each 
month. 


Lynchburg, Va.—The Lynchburg Nation- 
al Bank and Trust Company celebrated its 
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seventy-fifth anniversary recently. This 
bank is the third largest national bank in 
Virginia. It has resources of about $6,- 
000,000. 


The Board of Governors of the Federal 
Reserve System recently announced the 
granting of trust powers to the following 
national banks: Western National Bank, 
Cicero, Ill., First National Bank of Bristol, 
Tenn., and the Commercial National Bank 
of Nacogdoches, Texas. 


Civic Notes 


Burlington, Ky.—“The Essentials of Es- 
tablishing Sound Credit,” was the subject 
of an address delivered before the Utopia 
Club of this city, by A. B. Renacker, cash- 
ier and trust officer of the Peoples Deposit 
Bank. 


Ruston, La.—Governor Sam H. Jones re- 
cently appointed John P. Graham, who is * 
cashier and trust officer of the Ruston State 
Bank and Trust Company, as third district 
member of the Louisiana State Board of 
Education. For a number of years Mr. 
Graham was a member of the executive 
committee of the board of trustees of the 
Louisiana Polytechnic Institute at Ruston. 


Clarksdale, Miss.—At the annual meeting 
of the Clarksdale Rotary Club, Conwell 
Sykes, vice president and trust officer, Bank 
of Clarksdale, was elected president. 


Elizabeth, N. J— Arthur C. Husbands, as- 
sistant cashier and trust officer of the 
Elizabethport Banking Company, was re- 
cently reelected treasurer of the Elizabeth 
Chamber of Commerce. A new member of 
the Chamber’s board of directors is George 
W. Bauer, president of the Union County 
Trust Company and also head of the Lin- 
den Trust Company. 


New York, N. Y.—Joseph C. Rovensky, 
vice president of the foreign department of 
the Chase National Bank and president of 
the Bankers Association for Foreign Trade, 
has been granted leave to serve as admin- 
istrative assistant on economic and financial 
matters to Nelson A. Rockefeller, coordin- 
ator of commercial and cultural relations 
among the American Republics of the Coun- 
cil of National Defense. 


Raleigh, N. C.—Robert D. Beam, man- 
ager of the real estate division of the Wach- 
ovia Bank and Trust Company’s Raleigh 
branch, has assumed presidency of the 
Lions Club of that city. 
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Cleveland, O.—Benedict Crowell, presi- 
dent of the Central National Bank, has been 
named special advisor on the War Depart- 
ment’s defense program, having served dur- 
ing the last war as Assistant War Secre- 
tary under Newton D. Baker. Immediate- 
ly after Secretary Stimson’s appointment 
to the head of the War Department, he 
called Mr. Crowell to Washington to con- 
duct a preliminary survey of the War De- 
partment’s defense program. Under his 
present appointment Mr. Crowell will con- 
tinue that survey. 


Philadelphia, Pa.—William Fulton Kurtz, 
president of the Pennsylvania Company for 
Insurances on Lives and Granting Annui- 
ties, has been named general chairman, for 
this year, of the United Charities campaign 
for that city. 


———$—$$—$_— 
Bank of America Pays Guardmen 


All employees of the Bank of America 
who are members of the National Guard and 
have been called for national defense duties 
will be granted one year’s leave of absence 
with no loss of seniority and with assur- 
ance that positions will be held open for 
them. Earlier this summer the bank an- 
nounced that any employees who were mem- 
bers of the Army or Navy reserves and were 
called for active service would be accorded 
a year’s leave of absence, preservation of 
seniority and assured positions on their re- 
turn. 


a 


Dierkoph Succeeds Kertz 


At a recent meeting of the Executive 
Council of the Fiduciaries Section of the 
District of Columbia Bankers Association, 
Harold A. Kertz tendered his resignation 
as Chairman of the Section due to the fact 
that he had resigned as assistant trust of- 
ficer of the National Metropolitan Bank. 
At that meeting of the Council, Lester A. 
Lawrence, assistant trust officer of the Na- 
tional Savings and Trust Company was 
named as a member of the Council, replac- 
ing Mr. Kertz. The Council elected Henry 
K. Dierkoph, assistant trust officer of the 
Riggs National Bank, to succeed Mr. Kertz 
as chairman of the Section; J. Wesley 
Clampitt, Jr., assistant trust officer of the 
Union Trust Company of the District of 
Columbia, vice chairman and Aubrey O. 
Dooley, assistant trust officer of the Hamil- 
ton National Bank, secretary. 
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In Memoriam 


Richard Cummins 


Richard Cummins, who retired on July 1 
as chief clerk and chief of the law division 
of the New York County Surrogate’s Court, 
died recently after a long illness, which had 
forced him to retire. He became associated 
with the Court in 1911, after graduating 
from New York University Law School and 
being admitted to the New York Bar. Mr. 
Cummins was widely known throughout the 
state as an expert in the law of wills and 
estates, and was active as secretary of the 
Surrogate’s Association of New York State. 


J. H. Hogan 


John H. Hogan, vice president of the 
Continental [Illinois National Bank and 
Trust Company of Chicago, died recently 
at his home in Libertyville, Ill., at the age 
of 58. He began his banking career in Des 
Moines, Ia., where he became president of 
the Des Moines National Bank. In 1926 he 
joined the Continental and Commercial Na- 
tional Bank of Chicago as a vice president. 


Herbert Adams 


Herbert Adams, formerly vice president 
and trust officer of the Essex County Trust 
Company, East Orange, N. J., died at his 
summer home in Sunapee, N. H., at the age 
of 57. Mr. Adams had been active in New 
Jersey banking circles for some 37 years. 


William A. Durst 


William A. Durst, chairman of the execu- 
tive committee of the Northwestern Na- 
tional Bank and Trust Company, Minneapo- 
lis, passed away recently, at the age of 69. 
Mr. Durst was in Idaho on his vacation, 
when he suffered a stroke. 


Will L. Stump 


Will L. Stump, executive vice president 
of the Elston Bank and Trust Company of 
Crawfordsville, Ind., died in his office, at 
the age of 53. He was a former member 
of the council of administration of the In- 
diana Bankers Association, also serving for 
a period as president of the Montgomery 
County Bankers Association. He was a di- 
rector in several business concerns. 


William J. Case 


William J. Case, vice president, assistant 
trust officer and director of the Flemington, 
(N. J.) National Bank and Trust Company, 
died at his home in Flemington recently. 





Current Crust and Probate Literature 


Excerpts from Selected Article 


LONG RANGE PLAN OF TRUST 
EXPANSION 


A. L. LATHROP, Vice president, Union Bank 
and Trust Co., of Los Angeles. The Burroughs 
Clearing Howse—August, 1940. 


E laid out a five-year program to de- 
velop the trust department of Union 
Bank beginning with January, 1937. Our 
goal for the five-year period was to increase 
the value of the trusts held by the bank by 
50 per cent by the end of the period. To 
date—over a three-year period—the value 
of our trust assets has increased by about 
33 per cent, indicating that we are running 
somewhat ahead of schedule. 

At the same time, trust department rev- 
enue has increased in relation to gross 
revenue from all departments of the bank, 
despite the fact that the last three years 
have been generally prosperous ones for the 
bank. It may be that the coming year will 
show a decline in this percentage, partly 
because the bank is growing rapidly and 
partly because in the earlier years of our 
program we concentrated on the acquisition 
of business to bring us an immediate fee, 
whereas now we are concentrating on estate 
planning, designed to increase our backlog 
of court trust business. This of course, will 
increase revenue in later years. 

From the customers of other departments 
of the bank, we culled some 3,000 names of 
individuals who carried commercial bal- 
ances of over $10,000, or whose savings ac- 
counts amounted to more than $5,000, or 
who were paying safe deposit box rentals 
of $5.00 or more a year. We supplemented 
this customer list with the names of others 
who had previously expressed some interest 
in the trust department, along with the 
bank’s stockholders and directors. These 
names were gathered into a prospect card 
file, each card of which had spaces for all 
the essential data regarding the prospect’s 


financial affairs. The cards are kept cur- 
rently correct by a secretary who has been 
instructed to treat each prospect card as 
if it were a vital record. We try to keep 
the work and cost of records at a minimum 
and for that reason the cards must reflect 
the complete story of each prospect as we 
have it. 


Coordinated Program 


To do this we do not rely on any one ad- 
vertising or solicitation medium. We tie 
in our newspaper campaign with booklets 
written by ourselves, plus statement inserts, 
folders and lobby and window posters. We 
back up this more or less institutional ap- 
proach by a certain amount of personal 
solicitation. We do not, however, employ 
so-called trust advisors or trust solicitors 
to produce a volume under pressure. We 
raust live with our trusts for many years 
to come and we feel it is the best policy to 
lead people into the trust department rather 
than to have them driven to us by employees 
who must show activity to justify them- 
selves. Hence our individual solicitation is 
done largely by officers of the bank and by 
executives of the trust department. This 
personal solicitation includes the use of the 
telephone and letters to prospects whom we 
consider active. A sample of the kind of 
letter we send, one which I recently signed, 
is as follows: 


“More than two years ago, when discussing 
our trust facilities and how they could serve the 
needs of certain individual customers, your name 
was suggested by one of our officers as one who 
should be interested. 

“Subsequently, we published and sent to you 
six booklets in addition to certain folders, in order 
that you might know more about the inside work- 
ings of our trust department. 

“Certainly every estate must have its own legal 
representation and every estate plan should be 
developed in collaboration with one’s attorney. 
However, we believe in order that your estate 
have periodical checkings, you should take ad- 
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vantage of our Estate Analysis Service which we 
offer without obligation to you. 


“Our appeal to you is strictly a business propo- 
sition. If we were to show you how you could 
make more money for yourself and family, you 
would, no doubt, investigate our recommendations. 
What we have to suggest is just as important 
since the purpose is to safeguard your estate and 
effect savings for those who are dependent upon 
you for support and maintenance. 


“I trust that you will not think it presumptuous 
when our Mr. Cameron, Trust Officer, calls you 
on the telephone to supplement the contents of 
this letter. If you favor him with an appoint- 
ment, I feel it will give you an opportunity to 
gain additional knowledge of trust operations, in- 
vestment policies, new services rendered and the 
modest fees which we charge for handling your 
estate now, or in years to come for the benefit 
of your family.” 


We had not tried to rush him and even 
in this letter we were not rushing him. In- 
stead we were trying to lead him to us. If 
and when, we succeed, he will never have 
the feeling that he was “talked into some- 
thing.” In short, his business will be val- 
uable because it will be stable. For that 
reason, if for no other, a long range pro- 
gram of trust development is preferable to 
a drive, for it tends to eliminate the cus- 
tomer who establishes a trust this year and 
revokes it a year hence. 


Trust Agencies 


Aside from this retail side of our bus- 
iness, we have cultivated the usual contacts 
which bank trust departments have long 
made among attorneys, life underwriters 
and investment counsellors. Beyond this, 
partly to develop our own trust department 
and partly to assist our correspondent 
banks, we have developed an agency ar- 
rangement with eleven country banks which 
do not operate trust departments of their 
own. There is nothing complicated about 
this arrangement.* 


While this plan is still in its initial stages, 
encouraging results have already been ob- 
tained. We have had appointments under 
wills, have had estates referred to us for 
administration, have been appointed guar- 
dian of one estate, estate plans are under 
way at the present time, and directors of 
our customer banks have been sending their 
friends to us. 


As this country of ours grows older, I 
think that this phase of trust work is likely 
to become of increasing importance. There 
is a certain amount of trust business avail- 


*See article “Correspondent Trust Service,’ in 
December 1939 Trusts and Estates, by R. H. Bol- 
man, an officer of Union Bank & Trust Co. 
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able in nearly every small town and village 
and yet in such places there is seldom 
enough business to justify and support a 
trust department operated by a local bank. 
Yet the city bank trust department, by 
operating through country banks as agents, 
can bring a “doorstep trust service” where 
needed, to both its own and the country 
bank’s advantage and to the general benefit 
of the community reached. In these cases, 
of course,’ as well as in our metropolitan 
contacts, we support the local legal profes- 
sion. We insist that all legal business per- 
taining to the trust business emanating 
from the country bank be placed with local 
attorneys. 

We are always planning well ahead in the 
future, for we feel that only in this way 
can a bank’s trust department be soundly 
and properly developed. 


Bigests 


Is Your Safe Deposit Department a 
“Feeder” for Additional Business? 


JOSEPH J. REYNOLDS, Mercantile-Commerce 
Bank & Trust Co., St. Louis. Mid-Continent 
Banker, Sept. 


This brief article relates an actual oc- 
currence in the safe deposit department, 
which illustrates the value of having a trust 
officer present at the opening of a safe 
deposit box on the death of the renter. In 
this case the bank was thereupon appointed 
administrator c.t.a., and through its efforts 
the assets (bank accounts) collected were 
almost double the amount originally thought 
to exist. 


Trust Customers Receive Report File 


J. K. NOVINS. Bankers Monthly, July. 


This article reports on the outstanding 
success of a new feature in customer ser- 
vice adopted by Union Bank & Trust Co., 
Los Angeles. Since revising its trust ac- 
counting system, the bank has been send- 
ing a substantial file to each customer in 
which can be placed the various statements 
mailed regularly throughout the year. By 
means of this file for these statements of 
investments and. of account, customers are 
less likely to lose them and ask for replace- 
ments, and also, when calling at the trust 
department he can have the entire record 
with him for discussion, thus avoiding un- 
necessary confusion and loss of time. 





We perform a wide variety of services 
for Banks and Individuals 
in other States 


DELAWARE TRUST COMPANY 


WILMINGTON, DELAWARE 
Trust Funds over $50,000,000 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


Beneficial Interests of Persons Not 
in Being 
WILLIAM T. GRIFFIN. New York Law Jour- 
nal, August 12. 


Under Sec. 23, N. Y. Pers. Prop. Law, an 
irrevocable trust may be revoked upon con- 
sent of all persons beneficially interested 
therein. This article deals with the prob- 
lems of contingent interests and particu- 
larly of non-existent persons, concluding 
that the rights of the latter are still to be 
delineated by that State’s highest court. 


Trust Auditing and Operating 


M. M. LAWELLIN, trust officer, The First Na- 
tional Bank & Trust Co., Tulsa, Okla. The Okla- 
homa Bankcr, July. 


Mr. Lawellin describes the basic factors 
which are more or less common in both the 
operation of a trust department and in 
auditing the trust department. For all 
types of accounts, the author recommends 
this procedure: Know the account, from 
the instrument and surrounding circum- 
stances; prepare a work sheet or outline 
before commencing work; and, finally, check 
performance against such outline. 
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Other Articles and Notes on Recent 
Decisions 


War Time Price Control and the Retail 
Trade, by Jules Backman—Natl. Retail Dry 
Goods Assn., N. Y. C. 


Value and Importance of Exempt Real 
Estate in the United States, by C. B. Pond 
—Tazxes, July. 


Federal Estate and Gift Tax: Concept of 
a Transfer, by Henry J. Merry—Michigan 
Law Rev., May. 


Legislative History of Federal Gift Tax- 
ation, by C. Lowell Harriss—Tazes, Sept. 

Saving Shrinkage in Estates by Giving, 
by Benjamin M. and Samuel S. Becker— 
Ibid. 


Deeds of Trust—Active Officers of Banks 


and Building and Loan Associations Acting. 


as Trustees—Foreclosures (Mills V. Mutual 
Building & Loan Assn., N. C.)\—North Car- 
olina Law Review, June. 


—_o—_——_____ 


Final 1940 Edition of Blue Book 


The final 1940 edition of the Rand McNal- 
ly Bankers Directory, up-to-date as of Aug- 
ust, with complete national and interna- 
tional banking and financial information, 
has just come off the press and is ready for 
delivery. Every bank’s latest statement, of- 
ficial personnel, directors and correspon- 
dents, new banks and discontinued banks 
are included. A complete discontinued- 
bank section gives a five-year list of all 
banks that have closed, merged, consolidated 
or been absorbed, with detailed information 
on each. 

An interesting feature of this edition is 
the list of 281 commercial banks with total 
resources of over $25,000,000, listed accord- 
ing to rank. Other information includes: 
F.D.1.C. status of banks; all government 
banking agencies, location and personnel; 
bank associations; selected list of invest- 
ment dealers; accessible banking points to 
every non-bank town; commercial and bank- 
ing laws; postal regulations, etc. The vol- 
ume is cloth bound; $15 a copy, delivered. 

With each copy of the Final 1940 edition, 
goes an individually bound list of bank 
recommended attorneys, covering every 
banking city and town in the United States. 
This is one of the few law lists approved 
by the American Bar Association. 
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New Books 


LORING, A TRUSTEE’S HAND- 
BOOK, SHATTUCK REVISION 


MAYO A. SHATTUCK, of the Boston Bar. 
tle, Brown & Co., Boston. $5.00. 425 pp. 


Lit- 


Some twelve years have elapsed since 
the Fourth Edition of this “bible” of trust 
men was published. In the intervening pe- 
riod, we have seen momentous developments 
in trust law; the masterful works of Bogert, 
Scott and the Restatement have made their 
appearance; Mr. Loring has departed us; a 
new generation of trust problems has come 
into being. One may wonder about the jus- 
tification for this revision, in the light of the 
plethora of publications on trusts in the 
past decade, but, on no less an authority 
than Professor Scott himself, “it would be 
a great pity to permit a book like this grad- 
ually to recede into the background of legal 
literature” after more than forty years of 
useful service to the trust and legal pro- 
fessions. 


The selection of a reviser could hardly 
have been more happy. Mr. Shattuck has 
attained a well merited high ranking in this 
field. Of no mean significance is the re- 
freshing vitality which he has brought to 
this work, a vitality born of critical insight. 
He has approached this tremendous task 
with a spirit of the joy and pleasure of it 
that manifests itself throughout the book. 

In general, the outline of the revision is 
traditional, following the earlier edition in 
most respects, although the new book is 
50% larger. Briefly, it may be said that 
we find thorough, clear, and concise state- 
ments of the rules governing trust admin- 
istration—duties, rights, powers, liabilities 
of trustees; rights and interests of bene- 
ficiaries; investment and property manage- 
ment; principal and income; and transfer 
of trust property, among other heads. 
While there are copious references to Scott 
on Trusts and the Restatement, the Hand- 
book is not slavishly echoing. It is in this 
connection that the work has one of its 
great values, for, in addition to its unsur- 
passed utility as a practical handbook for 
those engaged in the administration of 
trusts, it is thus keyed to the broader and 
more extensive discussions in these other 
authoritative treatises. 


In the limited space available, it will suf- 
fice to mention specifically just two points. 
First: Representative of the many questions 
which have opened up in recent years is 


that of principal and income, particularly 
with respect to the treatment of proceeds 
from the sale of unproductive property. 
Here Mr. Shattuck presents a keen analysis 
of the various aspects of this depression- 
born dilemma. 


Second: The matter of spendthrift trusts 
has likewise and for similar reasons attained 
increasing prominence in the past few 
years. Recognizing this, Mr. Shattuck has 
included an Appendix setting forth the 
status of such trusts in all the states so far 
as is ascertainable from the statutes and 
decisions. The author does not pretend— 
here or as a general rule—to list citations 
with “scholarly completeness,” and no 
doubt there may be instances where a cap- 
tious observer (like this reviewer) will note 
the omission of what seems to him to be a 
leading case (such as Canfield v. Secur- 
ity-First National Bank of Los Angeles on 
spendthrift trusts). On the other hand, it 
does seem that the “exhaustive” citation 
method has been overdone, and has brought 
into play another connotation of the word. 

In sum, we commend this new Loring— 
Shattuck’s Loring—to every one of our 
readers—without reservation. (Don’t fail 
to read Mr. Shattuck’s article in this issue, 
page 397.) 


——— a 


Capitalism the Creator 


CARL SNYDER. The MacMillan Company. 473 
pp. $3.75. 


In this volume Carl Snyder puts forth the 
thesis that it is capital savings which is 
responsible for the economic progress of the 
past century and a half. To support this 
thesis, he presents forty-four charts show- 
ing the relationship between various ele- 
ments in the economic system. Some of 
these charts go back as far as 1650; the 
majority are concerned with development 
since 1900. The charts are by far the best 
part of the book. One point which is of 
vital importance and which fails to receive 
adequate emphasis is the significance of 
opportunities to invest this capital as well 
as the importance of creating it. The book 
is written in very terse style. Whereas the 
earlier Karl (Marx) gave us the strongest 
defense of communism, this Carl presents 
the strongest defense of capital which has 
yet appeared in print. 





Tax Yields: 1939 


Tax Policy League. 126 pp. $2.50. 


This is a compilation of revenue derived 
from taxes, imposed by the Federal govern- 
ment, the states, and cities of 300,000 popu- 
lation and over. Statistics for the Federal 
Government embrace the 1930-39 period; for 
the states, 1936-39. One set of tables pre- 
sents the collections by type of tax; an- 
other by states and territories. The in- 
formation is highly valuable to anyone in- 
terested in the fiscal history of the various 
governmental units in the United States. 


a 


The Financial Post—Survey of Corpo- 
rate Securities 


Maclean Publishing Company. 256 pp. $2.00. 


This authoritative manual for investors 
in Canadian securities contains some very 
valuable statistics and data about 1500 
Canadian companies. It records earnings for 
the past three years; gives particulars re- 
lating to bonded debt and capitalization; de- 
scribes changes in different companies due 
to financing or reorganizatiion. The range 
of Canadian corporate securities for the 
past eight years is shown in a convenient 
table. The book is well indexed for ready 
reference and belongs on the desk of every 
person who has either a financial or aca- 
demic interest in Canadian securities. 


a, en 


Che Booklet Shelf 


Planned Estates—Alfred M. Lind has 
drawn up a booklet which provides the life 
insurance agent with a simple medium for 
getting attention, controlling an interview 
and outlining the prospect’s financial plans. 
It is in the form of a chart, which is avail- 
able along with a printed guide. 


Minimizing Taxes—This quarterly tax 
letter, available for exclusive distribution 
by banks and trust companies in their re- 
spective communities, describes the new ex- 
cess profits tax, the First Revenue Act of 
1940 and the Circuit Court of Appeals de- 
cision on the Winslow Case, which invali- 
dates Treasury Department Regulations 
with respect to the income taxation of life 
insurance proceeds paid in installments. 


Steel Industry—Latest Monthly Market 
Letter analyzing future prospects of the 
steel industry from the standpoint of de- 
fense orders, labor unrest and higher taxa- 


The Dependable 


Executor and Trustee 
for Half a Century 


Mississippi Valley Trust Co. 


St. Louis 


tion. An interesting table is appended 
showing estimated earnings and capacity 
of the eighteen largest steel firms in the 
country. 


United States Government Securities— 
The First Boston Corporation has issued 
the 1940 edition of its publication dealing 
with the securities of the United States 
Government and its instrumentalities. It 
contains the essential features of issues of 
Government Bonds,‘ Notes and Treasury 
Bills, as well as of the obligations of many 
governmental corporations and _ credit 
agencies. 


Nine Deaf Men—An 8-page booklet dis- 
cussing the market for trust new business 
and addressed primarily to trust executives © 
concerned with new business promotion. 


Canadian Gold Shares—Monthly market 
letter analyzing the outlook for Canadian 
gold shares and discussing the possibility 
of additional taxes and their probable ef- 
fect upon investments. 


These booklets are offered without charge or obliga- 


tion. Write to Trusts and Estates for those desired. 





Fiduciary Decisions 


LEGAL CONTRIBUTING EDITORS 


Digests of the current decisions affecting fiduciaries, published in the follow- 
ing pages, were selected and reported by these attorneys, for their respective 


jurisdictions: 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 


Los Angeles 


CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DAKOTAS (NORTH & SOUTH): Perry F. Loucks—Attorney-at-Law, Watertown, S. D. 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Association of Boston 

MINNESOTA: James E. Dorsey—Fletcher, Dorsey, Barker, Colman & Barber, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 


Complete roll of attorneys for all states is published in June and December issues of each year. 


Charitable Trusts—Validity Where 
No Specific Purpose Is Designated 
—Right of Life Tenant’s Executor 
to Receive Unpaid Income 


Connecticut—Supreme Court of Errors 


The Westport Bank & Trust Company, Executor 
and Trustee v. Frederick Fable et als., 126 Conn. 
665, June 13, 1940. 


Testator directed that the residue of his 
property should be held in trust by plaintiff 
bank for his wife and a nephew, .and that 
the balance of this fund, at their deaths, 
“be distributed by said trustee to such char- 
itable and educational purposes as it may 
deem wise and prudent.” The trustee 
brought this action to determine the valid- 
ity of this charitable trust. 

HELD: The charitable trust was valid. 
Before the enactment of Section 4825 of the 
Connecticut General Statutes, Revision of 
1930, it was necessary, for the erection of 
a valid charitable trust, to designate with 
some degree of certainty, the charitable pur- 
pose intended. Section 4825 removed this 
requirement where the donor gave the 
trustee himself power to select the char- 
itable purpose “in such manner as such 
donor or testator may direct.” The latter 
part of the statute did not limit its effect 
to cases where the donor or testator direct- 
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ed the manner of selection. The provision 
for distribution to “charitable and educa- 
tional purposes” did not prevent its being 
sustained as for a charitable purpose. The 
use of the word “charitable” in conjunction 
with the word “educational,” without other 
description of the intended purposes, suffi- 
ciently indicated that a charitable intent 
characterized the whole gift. 

While the trustee was not entitled to ask 
the court’s advice in selection of purposes 
to which the fund should be devoted, after 
selecting such a purpose, he was entitled 
to seek advice on whether it was a proper 
one to benefit by the distribution of the 
fund. 

The testator directed that the fund he 
established be held in trust “for the benefit 
of my said wife as long as she shall live, 
with the power to use the income and any 
part of the principal, at its discretion, for 
the care and support of my said wife.” She 
died three years after the testator. She had 
received no portion of the income which 
accrued during her life. It did not appear 
that there had been any occasion or neces- 
sity to use the income for her care and 
support. The words of gift limited the 
trustee’s power to use the income for her, 
and her executor was not entitled to any 
part of the accrued income. 





Compensation — Fiduciary Denied 
Compensation, and Surcharged for 
Negligently Permitting Destruc- 
tion of Property 


Minnesota—Supreme Court 


In re Estate of Mary J. Baker, Deceased, October 
11, 1940. 


Defendant is administrator with the will 
annexed. Pursuant to court authorization, 
defendant mortgaged a farm for $1800. 
Upon the receipt of the proceeds of the loan, 
he had sufficient money in his hands to dis- 
charge all claims and expenses of adminis- 
tration. No reason is apparent why this 
was not done. In February 1933 the mort- 
gagee informed defendant that if he would 
pay either certain taxes or interest on the 
mortgage, foreclosure proceedings would 
not be brought, but that failure to do either 
would result in such proceedings. Although 
he had funds on hand with which to take 
care of both items, nevertheless defendant 
did nothing and as a consequence foreclos- 
ure followed. The property was bid in by 
the mortgagee. 


During the period of redemption, defen- 
dant made no move to refinance the loan. 
Redemption was extended under the Mora- 
torium Act until March 1, 1935. During 
the intervening period, defendant made no 
substantial efforts to refinance the loan and 
also failed to notify nonresident beneficia- 
ries that the mortgage had been foreclosed. 
An assignee of a judgment creditor of a 
Mrs. Hillard, one of the respondents, made 
such redemption as a creditor having a lien 
on her undivided interest in the mortgaged 
property. Within a few days thereafter, 
the person so acquiring the property placed 
a loan on it for $2500. The amount re- 
auired for redemption, including taxes and 
interest, was $2432.51. 


The Probate Court surcharged defen- 
dant’s account with the difference in value 
between what the farm was actually worth 
and the amount of the mortgage obligation 
with interest, taxes, and costs of foreclos- 
ure. Upon appeal to the District Court, the 
same measure of damages was applied, but 
resulted in a reduction of the surcharge 
from $4600 to $3866.26. Compensation to 
the administrator was refused on the 
ground that his negligence had caused an 
inexcusable and substantial loss to the es- 
tate. 


HELD: Affirmed. The test of duty of 
a fiduciary is whether he honestly exercised 
in the premises that degree of care which 


A Virginia institu- 
tion, established in 
1865, with thoroughly 
organized, up-to-date 
trust facilities. 


FIRST AND MERCHANTS 
National Bank of Richmond 


Member Federal Deposit Insurance Corporation 


men of common prudence ordinarily exer- 
cise in their own affairs. The court stated 
with respect to disallowance of compensa- 
tion as follows: 


“ ‘Reason for compensation is to repay one 
for time, labor, and the _ responsibility in- 
volved and to award him for the fidelity with 
which he discharges his trust. *** Compensation 
is due to him who serves, not to him who de- 
stroys’ or negligently permits destruction.” In 
re Estate of Marchildon, 188 Minn. 38, 41, 246 
N. W. 676, 677. 


a 


Distribution—Construction of Trust 
Where No Remainder Interest Is 
Specifically Provided For 


Massachusetts—Supreme Judicial Court 


Alfau v. Miller, 1940 A. S. 1357; September 12, 
1940. 


X, having a daughter, a grandson, A, and 
two great-grandchildren, provided a trust 
to pay A an annuity until he reached 25, 
then the entire income until he reached 30. 
There was a gift over if he died under 30, 
but no provision in the event that he reach- 
ed 30. He did reach 30, and claimed the 
principal by inference. The residue was 
given in trust for the daughter, with the 
provision that when A reached 30 he should 
have one-third of it, and substantially the 
whole of the balance after his mother’s 
death. 

HELD: The trust for A terminated on 
his reaching 30, and fell into the residue. 
While the court can mould the language 
of the will so as to carry into effect an in- 
tention which on the whole it thinks he has 
sufficiently declared, the intention must ap- 
pear from a perusal of the will. It cannot 
be inferred from mere silence. Here there 
was no gift whatever after A reached 30. 


a 
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Distribution — Gifts in Trust to 
Named Beneficiaries and “To Their 
Heirs by Right of Representation” 
Pass Devisable Fee Interests — 
Equitable Interest Transferable 


Minnesota—Supreme Court 


First and American National Bank of Duluth 
et al. v. Raymond W. Higgins and Charles H. 
Thornton, as Trustees, etc., 293 N.W. 585, Aug- 
ust 16, 1940. 


By his Will, Joseph D. Conan disposed of 
the shares of two Trusts, of which he was 
the beneficiary, created by his brother Wil- 
liam J. Conan. The question for construc- 
tion was whether Joseph D. Conan had a fee 
interest which he could dispose of by Will. 


Under both trust instruments—one liv- 
ing, the other testamentary—the trusts 
were to terminate at a definite time. With 
the exception of the fractional shares, the 
distribution provisions of both agreements, 
with respect to Joseph D. Conan, were the 
same: 

“That the net income from the Trust Estate 
and the principal or corpus of the Trust Estate 
shall at the times hereinhefore mentioned be paid 
to or divided among or distributed to the follow- 
ing named persons, described herein as beneficia- 
ries, in the following proportions or fractional 
amounts, and to their heirs at law by right of 
representation, in accordance with the then laws 
of descent of the State of Minnesota, .. . 


the last clause being omitted in the testa- 
mentary trust. 


A substantial inheritance tax was paid 
during probate on the inheritance of Jos- 
eph D. Conan and a substantial gift tax was 
paid on his gift under the living trust as a 
transfer made in contemplation of death. 
Both taxes were computed and paid upon 
the basis that the beneficiary took fee in- 
terests in the shares of which he was bene- 
ficiary. 


HELD: By each of the trust instruments 
William J. Conan intended to and did in 
fact pass absolute or fee interests in the 
trusts to the persons named as beneficiaries. 
The beneficial interests vested in the named 
beneficiaries as of the time when the trusts 
became effective. They, being the primary 
takers, survived the donor and testator and, 
by doing so, took to the exclusion of per- 
sons named as substitute takers. A future 
gift is vested when the right to receive it 
is not subject to a condition precedent. 
Where the right to receive the gift is im- 
mediate and only the time of payment is 
postponed, the gift vests immediately. 

A beneficiary is not prevented from tak- 
ing a vested interest in a trust by virtue 
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of a statute which vested the entire estate 
in the trustee, saying that the beneficiary 
shall take no estate or interest in the lands, 
but may enforce the performance of the 
trust in equity. The right of a beneficiary 
to a beneficial interest under a trust may be 
vested although such interest is given 
through a trustee. 

A beneficiary may devise and bequeath 
his interest in a trust, if it does not termin- 
ate at his death, the same as other property. 

—_—————— 


Insurance Trusts—Life—Agreement 
Not Invalid As Testamentary Dis- 
position 

South Dakota—Supreme Court 


In re Albert Anderson Life Insurance Trust, 293 
N. W. 527. 


This was an action brought to set aside 
an insurance trust agreement wherein the 
insured agreed to designate the bank as the 
beneficiary in life insurance policies, and 
proceeded to do so, and the bank agreed to 
receive and disburse proceeds thereof on 
insured’s death in accordance with the 
agreement. 

HELD: The agreement was not invalid 
as a testamentary disposition of property 
by the insured without execution, publica- 
tion and witnessing thereof, as required by 
law. The court cited a long list of cases 
in support of the statement that such a trust 
agreement does not constitute a testament- 
ary disposition of property. 

ee 
Powers—Limitations—Power of Sale 
Exists Unless Negatived 


California—District Court of Appeal 
Church v. Church, 103 C.A.D. 7, (Sept. 19, 1940). 


One Church took out shares of a family 
corporation in his name as trustee for his 
children. The trust seems to have been in- 
formal and not to have been evidenced by 
any written instrument. The trustee later 
sold the shares, and this action is for con- 
version upon the alleged ground that the 
trustee had no power of sale. Judgment for 
defendants affirmed. 

HELD: A trustee can properly sell trust 
property if the sale is necessary or appro- 
priate to enable the trustee to carry out the 
purposes of the trust, unless it is forbidden 
in specific words by the terms of the trust 
or it appears that the property was to have 
been retained in specie. 

NOTE: This decision, in holding in the 
absence of any evidence as to what the pur- 
poses of the trust were or whether sale was 
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necessary to carry them out, seems to go 
further than the authorities generally (see 
8 Scott on Trusts, Sec. 190 et seq.), nor is it 


ECENT decisions of the United States 

Supreme Court, particularly in the 
Hallock and Clifford cases, have not vio- 
lated the principle of stare decisis, accord- 
ing to Samuel O. Clark, Jr., Assistant At- 
torney General of the United States, speak- 
ing before the American Bar Association 
Section of Taxation in Philadelphia last 
month. Through all the decisions, recent 
and past, has run the “unifying thread... 
that taxation is more concerned with domin- 
ion and control over the property taxed than 
with technical refinements of title and own- 
ership,” Mr. Clark declared. 

“This is no novel or revolutionary prin- 
ciple. It was enunciated by the Supreme 
Court many years ago, long before the ap- 
pointment of a majority of its present mem- 
bers,” he stated. “It solves the problem 
created by ingenious transfers of technical, 
formal ownership of the property with re- 
served control over its benefits. It was in- 
evitable that the government would press 
the doctrine whenever warranted by the 
facts. The only unusual aspect of the tax 
work of the Supreme Court last term was 
the unusual opportunity to apply this con- 
cept to a number of variant factual situa- 
tions,” Mr. Clark concluded. 


Rule Inapplicable to Interim Transfers 


Some mitigation of the results of the 
Hallock decision has been provided by 
amendments to Articles 15 and 17 of Reg- 
ulations 80, just made public, which in 
effect provide that transfers involving pos- 
sibilities of reverter are to be governed tax- 
wise by the rule established in the St. Lowis 
Union Trust cases, where the transfer was 
made between November 11, 1935 (the date 
on which these decisions were rendered) and 
January 29, 1940 (the date of the Hallock 
decision), provided; however, that “such 
transfer shall have been finally treated for 
all gift tax purposes, both as to the calendar 
year of such transfer and subsequent calen- 
dar years, as a gift in an amount measured 
by the value of the property undiminished 
by reason of a provision in the instrument 
of transfer by which the property, in whole 
or in part, is to revert to the decedent 





Hallock Decision Modified by Treasury Regulation 
Amendment Follows On Heels of Recommendation of Bar Group 
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fully supported by the Restatement. The 


- California cases which the court cites do 


not seem to be in point. 


should he survive the donee or another per- 
son, or the reverting thereof is conditioned 
upon some other contingency terminable by 
decedent’s death.” 

This amendment is substantially in line 
with a recommendation made by the Com- 
mittee on Federal Estate and Gift Taxes 
of the Association’s Section of Taxation, 
George E. Cleary of New York, chairman. 
Under this head, the report queried whether 
the principle of the Hallock case would ap- 
ply where the possibility of reverter was 
substantially more remote. Similarly, there 


is doubt whether the surrender of a possi-* 


bility of reverter would constitute a gift of 
the remainder interest at the present time. 


Committee Presents Recommendations 


Another recommendation from the Com- 
mittee was that the Association urge Con- 
gress to allow as a deduction from the gross 
estate of a decedent enforceable pledges to 
eleemosynary institutions. Pointing to the 
inconsistency of exempting bequests to such 
institutions and denying deduction for pay- 
ment by the executors pursuant to a legally 
enforceable pledge of the decedent, the re- 
port asked for statutory removal of the 
discrimination. 

A third suggestion involved simplification 
of the rate schedules for the estate tax, 
and credits for gift and state inheritance 
taxes. This concerns consolidation of the 
1926 and 1932 estate tax laws and a read- 
justment of rates and credits so that, with- 
vut loss of revenue to the Treasury—under 
the specific plan of the Committee—much 
confusion and unnecessary effort would be 
obviated. 

The remaining recommendation dealt 
with the problem of estate taxation of life 
insurance proceeds. The report urged that 
Section 811(g) I.R.C. be amended to make 
it clearer that such proceeds are not to be 
included in the gross estate unless the de- 
cedent, at the time of his death, possessed 
any of the legal incidents of ownership. Re- 
cent decisions have cast doubt on the Treas- 
ury Department’s construction to that ef- 
fect, and the committee would have it em- 
bodied in the statute. 
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